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The current number of the American Law 
Review contains a handsome tribute to Hon. 
John F. Dillon, the occasion for which is the 
latter’s election to the presidency of the 
American Bar Association. The tribute is 
in the shape of an article interestingly re- 
viewing his life and professional career, to- 
gether with a frontispiece steel engraving of 
him. 

The reputation and eminence attained by 
that distinguished jurist gives us especial sat- 
isfaction and pleasure. As is well known, he 
was the founder and first editor of this Jour- 
NAL, and we are proud to be known as his 
journalistic offspring, degenerate though we 
may be. We lay to our souls, however, the 
soothing unction that only an exceptional 
son would be able to keep pace with so re- 
markable a father. 





We heartily join in the movement having 
for its object the pensioning of the family of 
the late Justice Miller. It is well known that 
that faithful public servant left but little for 
those dependent upon him, and though not in 
favor of the granting of indiscriminate pen- 
sions, we agree with the New York Law 
Journal, that the practice has much to com- 
mend it of making special exceptions in favor 
of the families of men whose public services 
have been of transcendent value. Asis also well 
said by the above publication, we think 
‘*there is very substantial concurrence among 
the profession in the opinion that Jus- 
tice Miller was the greatest practical jurist of 
his generation. His public services have been 
often, and with good reason, compared to 
those of Chief Justice Marshall. Second in 
importance only to the early interpretations 
of the constitution, expounding and developing 
the intention of the fathers, were the decis- 
ions of the supreme court, after the war of the 
rebellion, restoring the equilibrium between 
federal and State powers, which had neces- 
sarily been lost during the struggle for exist- 
ence. In this constitutional readjustment 
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the actual results of the war were conserved, 
and, at the same time, the original relations 
of the States to the federal government, and 
of the different departments of the federal 
government to each other, were substantially 
reinstated. To a very great extent such 
beneficient result was due to the statesman- 
like and unpartisan course of the Supreme 
Court of the United States, and, among the 
able men who composed that tribunal during 
this critical stage of our existence, Mr. Jus- 
tice Miller was facile princeps. In the pro 
cess of rehabilitating American institutions 
his influence led and his intellect showed the 
way.”’ 





In connection with the case of Baehr v. 
Clark, reported in full with annotation in a 
recent number of the Journat (vol. 33, p. 
433), a subscriber calls our attention to the 
fact that neither the Supreme Court of Iowa 
in its opinion, nor the annotator in his note, 
refers to the case of Heilbronn v. McAlee- 
nan, 1 N. Y. Supp. 875, which is a case 
identically like that reported, even to the 
detail that the property in controversy was 
diamonds, and the conclusion of the court 
was the same as that reached by the Iowa 
court, after apparent labor, to the effect that 
a person who, by falsely representing that he 
has a customer for certain goods, obtains 
possession of them, with the power to sell and 
deliver them to that customer only, but with- 
out any general power of sale, and instead, 
pledges them to a pawnbroker, conveys no 
title to the goods. The only reason that 


, occurs to us why counsel in the case or the 


court or the annotator failed to cite this case, 
unless it be that they overlooked it, is be- 
cause it is a decision of the Supreme Court of 
New York, a court not of last resort. There 
are some who attach little value to the de- 
decisions of an intermediate court, no matter 
how strong the court, but many will agree 
with us that the opinions: of the Supreme 
Court of New York are entitled to as much 
consideration as those of some courts of last 
resort. 





A few weeks ago our esteemed conter_ 
porary, the Albany Law Journal, noted its 
discovery that ‘‘the editor of the Crntrat 
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Law JOURNAL seems to possess at least one 
of the attributes of the Almighty, and that is 
his measure of earthly time.’’ This was said 
by way of criticism of our remarks on the 
subject of the relative ages of different law 
journals. It is probably a matter of regret 
to some of the readers of the first mentioned 
journal that its editor seems to have imbibed, 
in a remarkable degree, some of the attributes 
ascribed to us, for in a recent number of his 
paper he reports in full the Connecticut case 
of Pease v. Cole, the opinion in which was 
rendered August 25, 1885, over six years 
ago. As a measurer of earthly time, the 
editor of the Albany Law Journal goes way 
ahead of us. 








NOTES OF RECENT DECISIONS. 


NationaL Banks — Discount — Usury — 
Sate or CommerciaL Parer.—The case on 
the subject of usury in the sale of commer- 
cial paper to a national bank, of which we re- 
cently made editorial mention, is Danforth 
et al., Executors v. The National State Bank 
of Elizabeth, decided by the United States 
Circuit Court of Appeals, District of New 
Jersey. The holding of the court is that the 
purchase of commercial paper by a national 
bank from the payee or other holder at a 
deduction exceeding the lawful rate of inter- 


est, is a discount within the meaning of the. 


statute limiting the rate of interest upon any 
loan or discount made by a national bank 
(Rev. Stat. U. 8. §§ 5197-5198); and this is 
true, even though the note be not indorsed 
by the holder, but only transferred by deliv- 
ery. The discount of a note by a na- 
tional bank ata usurious rate of interest is 
not merely a usurious transaction between 
the parties, but also destroys the interest 
bearing character of the note, and the bank 
cannot recover interest on it from any one. 
Interest paid, however, cannot be used as a 
set-off or payment ina suit on the bill or 
note, and this rule applies to the discount 
paid by the [payee or holder. The paper 
remains good to the amount of the face there- 
of. The payment of money on account, 
without express instruction as to the manner 
in which it is to be applied, cannot be ap- 





plied by the bank to forfeited interest. 
Acheson, J., says: 

Undoubtedly the suggested distinction between dis- 
count and purchase has been judicially recognized as 
existing under State usury laws, and it has been held 
that, without infraction of those laws, a promissory 
note or draft, valid in its inception and originally free 
from usury, may be purchased from the holder at any 
agreed price, without regard tothe rate of interest 
fixed by law. But such decisions are not applicable 
here. National Bank v. Johnson, 104 U. S.271. It 
was there held that, so far as loans and discounts are 
concerned, “the sole particular in which national 
banks are placed on an equality with natural persons 
is as to the rate of interest, and not as to the character 
of the contracts they are authorized to make.” In 
that case a national bank located in the State of New 
York, acquired from the payee certain promissory 
notes, business paper and valid for the full amount in 
his hands, at a deduction exceeding the lawful rate of 
interest, and the notes were transferred tothe bank 
by the indorsement of the payee, imposing upon him 
the ordinary liability of an indorser. By the law of 
the State of New York it was not usurious or unlawful 
for natural persovs thus to acquire business paper, 
the transfer being treated asa sale. But the Supreme 
Court of the United States adjudged that the transac- 
tion was a discount by the bank, and was within the 
prohibition and penalty of sections 5197 and 5198 of 
the Revised Statutes. 

Now the only distinction between that case and the 
case on hand is that here the bill broker who nego- 
tiated with the bank, and who was the ostensible 
owner of the drafts, transferred them to the bank by 
mere delivery, without his own indorsement. Does 
this circumstance so distinguish the two cases as to 
justify the conclusion of the court below that the 
transaction in question was not a discount within the 
meaning of the sections above quoted? 

In Fleckner v. U.S. Bank, 8 Wheat. 338, 350, the 
Supreme Court of the United States, speaking by 
Judge Story, said: ‘‘Nothing can be clearer than that 
by the language of the commercial world, and the 
settled practice of banks, a discouut by a bank means, 
ex vi termini, a deduction or drawback made upon its 
advances or loans of money, upon negotiable paper, or 
other evidences of debt, payable at a future day, which 
are transferred to the bank;” and it was added that 
if the transaction there was a purchase, it was “fa pur- 
chase by way of discount.” It will be perceived that 
the above definition of discount embraces as well a 
transaction where money is advanced upon paper 
transferred to a bank without the indorsement of the 
previous holder, as the case ofastrict loan thereon 
where the relation of debtor and creditor is created. 
Mr. Justice Matthews in National Bank v. Johnson, 
supra, tersely defined discount as “the difference be- 
tween the price and the amount ofthe debt, the evi- 
dence of which is transferred.” In Tracy v. Talmage, 
18 Barb. 456, 462, the Court said: ‘‘Now to ‘discount’ 
includes to buy; for discounting, in most cases, is but 
another term for ‘buying ata discount;’” and this 
proposition the Court of Errors and Appeals of New- 
York cited with approvalin Atlantic State Bank v. 
Savery, 82 N. Y. 291, 302. In Niagara County Bank v. 
Baker, 15 Ohio St. 68, 85,the Court declared: ‘It is 
also undeniably clear, that the term discount, wher 
used in a general sense, is equally applicable to either 
business or accommodation paper, and is appropriate- 
ly applied either to loans or sales by way of discount, 
when a sum is counted off, or taken from the face or 





No. 2 














XUM 


Vou. 34 


THE CENTRAL LAW JOURNAL. 23 








amount ofthe paper at the time the money is ad- 
vanced upon it, whether that sum is taken for interest 
upon a loan, or as the price agreed uponasale.” In 
Pape v. Capital Bank, 20 Kansas, 440, 451, the court 
said: “And the term ‘discounting’ includes purchase 
as well as loan.’? It is worthy of observation that the 
opinion of the Supreme Court of Kansas in that case 
was delivered by Judge Brewer, now an Associate 
Justice ofthe Supreme Court of the United States. 
In First National Bank v. Sherburne, 14 Ill. App. 566, 
the Court expressed the opinion that “ta purchase may 
be made by way of discount equally as well as a loan 
may be made by way of discount.” This question was 
before the Court of Appeals of the State of New York 
in Atlantic State Bank v. Savery, supra, where the 
facts were substantially thesame as they are here. 
There, a negotiable promissory note duly indorsed 
was delivered by the holder to a firm of brokers to 
whom he was irdebted, with directions to sell the note 
and apply the proceeds on that indebtedness. They 
accordingly sold and delivered the note to the bank, 
without their own indorsement upon it, at a greater 
rate of reduction than lawful interest. The Court of 
Appeals held that this was a discount within the 
meaning of the State act which authorizes associations 
organized under it “‘to carry on the business of bank- 
ing by discounting bills, notes and other evidences of 
debt.” 

Upon the score, then, of judicial authority, the con- 
<lusion is well warranted that, in the business of bank- 
ing, ‘‘discount,” in the ordinary acceptation of the 
term, includes what is called “purchase.” 

We find nothing in the national banking law to sug- 
gest that congress used the word in any other than its 
usual commercial sense, or intended to make the dis- 
tinction between discount and purchase insisted on by 
the defendant inerror. But upon the face of the 
statute there are we think decided indications to 
the contrary. 

All the powers national banks have to deal in nego- 
tiable paper and other evidences of debt are conferred 
by section 5136 of the Revised Statutes. The grant of 
power is this: “Toexercise* * * all such incidental 
powers as shall be necessary to carry on the buisness 
of banking; by discounting and negotiating promis- 
sory notes, drafts, bills of exchange and other evi- 
dences of debt; * * * by buying and selling 
exchange, coin and bullion; by loaning money on 
personal security.” Now, clearly, no authority is 
hereby given to national banks to acquire notes, drafts, 
&c., otherwise than by way of discount. The term 
“negotiating,” as here used, does not enlarge the 
power of acquisition, but concerns the disposal by a 
bank of the notes, etc.,it may have acquired, and 
authorizes the transfer thereof by the bank. 1 Morse 
on Banking, section 73, page 156. If then there is any 
essential difference between discount and purchase, it 
is plain that a national bank cannot lawfully take title 
to paper by purchase, for where there is no grant of 
power tothese banking associations to do an act, a 
prohibition against the exercise of the power is im- 
plied. First National Bank v. National Exchange 
Bank, 92 U. S. 122. 

Then observe, the power of discounting promissory 
notes, drafts, etc., is conferred by the same paragraph 
which authorizes ‘‘buying” exchange, coin and bullion. 
The statute thus evidences great care and nice dis- 
crimination in the use of words. 

Again, turning tothe concluding clause of section 
5197, we find it there declared that “the purchase, 
discount or sale of a bona Jide bill of exchange, payable 
at another place than the place of such puchase, dis- 





count or sale, at not more than the current rate of 
exchange for sight drafts in addition to the interest, 
shall not be considered as taking or receiving a greater 
rate of interest.” The obvious deduction is, that but 
for this saving clause the described purchase would 
have come within the previous limitation as to the 
rate of interest on loans and discounts. Then, too, as 
Judge Matthews pointed out in National Bank v. 
Johnson, supra, “here the purchase, discount such 
sale of bills of exchange are classed as one, and sub- 
ject tothe same rule and rate of discount.” (Page 
278.) 

It is incredible that while the statute carefully 
restricts the rate of interest upon loans and discounts, 
it was intended that national banks should have the 
right tobuy commercial paper at any agreed price, 
without respect to the usury laws. This in effect 
would be to relieve these institutions from all limita- 
tions on the right to charge interest, whenever the 
transfer tukeson the form ofa purchase and is so 
denominated. 

We are then constrained to differ with the court 
below as to the nature of this transaction, and to hold 
that the bank acquired the drafts sued on by discount, 
or by purchase by way of discount, which substantially 
are one and the same thing. 

But it is contended that even if the transaction be- 
tween Brainard Brothers, or their broker, Raynor, 
and the bank was usurious, the forfeiture prescribed 
by the statute is not an available defense to the ex- 
ecutors of Brown, the acceptor of the drafts, and so 
the court below held. But this view,in our judg- 
ment, is .against the words of the statute, and defeats 
the legislative intention. The language of the act is 
plain: ‘‘The taking, receiving, or charging a rate of 
interest greater than is allowed by the preceding 
section, when knowingly done, shall be deemed a 
forfeiture of the entire interest, which the note, bill 
or other evidence of debt carries with it, or which has 
been agreed to be paid thereon.” The forfeiture have 
denounced attaches to the instrument itself, and the 
consequence inheres in it. As it carries no interest, 
how can any interest thereon be recoverable? The 
clause operates directly upon the bank and affects its 
power. The statutory franchise to recover interest is 
lost by the commission of the illegal act. Being with- 
out right to demand interest, the offending bank can- 
not recover interest from anyone. The right to 
defend is not made a personal one. And herein, it 
will be perceived, there is a marked difference between 
this provision of the law and the one immediately 
succeding, which gives a particular remedy to the 
person by whom the excessive interest has been paid. 
We are, therefore, of the opinion that the plaintiffs 
in errror may defend under the forfeiture clause of 
the act. 

We are aware that this conclusion is at variance 
with the ruling ofthe Supreme Court of Ohio, in 
Smith v. Excnange National Bank, 26 Ohiv St. 141, 
and of the Supreme Court of New Jersey, in Impor- 
ters’and Traders’ National Bank v. Little, 18 Vroom, 
233. But we arein accord with the decision of the 
Supreme Court of Pennsylvania, in Guthrie v. Reid, 
107 Pa. St. 251. There the objection being made that 
the maker of a note discounted by a national bank 
(the equitable plaintiff) for the payee at a usurious rate 
of interest, could pot defend because the illegal inter- 
est had been paid by the payee, the court declared: 
“The answer to this is that the bank, by its act, has 
destroyed the interest-bearing power of the note, and 
can recover no interest upon it from anybody.” 

We are brought nowto the consideration of the 
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question how far a valid defense exists to the claim 
in suit. 

It was settled by the case of Barnet v. National 
Bank, 98 U. S. 555, that where unlawful interest has 
been paid to a national bank, it cannot be used by way 
of set-off or payment in a suit by the bank on the bill, 
note or draft. This principle is applicable here so far 
as relates tothe usurious interest taken by the de- 
fendant in error in its transaction with Raynor. It is 
true the illegal interest was not here paid to the bank 
in moneys, but it was paid in what was the equivalent. 
Raynor was the apparent owner of the drafts good in 
his hands for their face amount as against all the par- 
ties to the paper, and which, indeed, in the hands of 
Brainard Brothers themselves were thus good as 
against the acceptor. Therefore, the transfer of the 
drafts to the bank operated as a payment of the 
amount charged for discount. This point was ex- 
pressly so ruled by the Court of Appeals of New York 
in Nash v. White’s Bank of Buffalo, 68 N. Y. 396, which 
was an action to recover penalties under a State act 
identical, as regards the taking of interest, with the 
national banking law. The same ruling was also 
made by the Court of Errors and Appeals of New Jer- 
sey, in National Bank of Rahway v. Carpenter, 23 
Vroom, 165, which was a suit for penalty under section 
5198 Revised Statutes. To the extent of the face 
amount of the drafts, then, the bank had an enforce- 
able claim. ° 

But we are clear that no interest upon the drafts 
after their maturity was recoverable. The statutory 
forfeiture is not of part of the interest, butall of it. 
“The entire interest which the note, bill or other evi- 
dence of debt carries with it, or which has been agreed 
to be paid thereon,” is comprehensive language. It 
would be difficult to employ broader terms. The 
legislative intent, we think, was utterly to destroy the 
interest-bearing capacity of the instrument. The in- 
terdiction of a recovery of interest by the transgressing 
bank is salutary, and full effect should be givin to it. 
These views have prevailed in the courts. 

In First National Bank v. Stauffer, 1 Fed. Rep. 187 
(U. 8. Cireuit Court, W.D. of Penna.), a national 
bank uponthe discount of a notehad charged and 
received more than the legal rate of interest between 
the date and maturity of the note, and the question 
there, as here, was whether this subjected the bank to 
a forfeiture of the interest which otherwise would have 
accrued upon the note after its maturity. Judge Mc- 
Kennan held thatit did, and that nothing could be 
recovered but the face amount of the note. The same 
point arose in Peterborough National Bank v. Childs, 
138 Mass. 248, and the Supreme Court of Massachu- 
setts ruled that while illegal interest paid to the bank 
upon the discount of a note could not be set off ina 
suit brought on it, yet that bank was entitled to re- 
cover only the face of the note, without interest. So, 
too, in Alves v. Henderson National Bank, 3 Browne’s 
National Bank Cases 452,the Court of Appeals of 
Kentucky decides that by receiying a greater rate of 
interest than was lawful, the bank forfeited all interest 
accruing by law upon the discounted note after its 
maturity. This'was also adjudged by the Supreme 
Court of Pennsylvania in Guthrie v. Reid, supra. The 
court there said: “It is settled law that where a na- 


tional bank takes, receives or charges more than the’ 


legal rate of interest in the discount ofa note, the 
interest-bearing power of the note is destroyed. And 
when once so destroyed it remainsso. The taint of 
usury clings to it until paid. It is a dead note there- 
after, so far as interest is concerned.” 





MonicipaL Corporation — STREET Im- 
PROVEMENTS—LIABILITY OF CHARITABLE CorR- 
PORATION—EXEMPTION FROM TAxaTION.—In 
City of Philadelphia v. Contributors, etc., 22 
Atl. Rep. 744, decided by the Supreme Court 
of Pennsylvania, an ordinance of the City 
of Philadelphia of May 13, 1855, provides 
that ‘‘the footways of all public streets and 
highways * * * shall begraded, curbed, 
and paved, and kept in repair at the expense 
of the owners of the ground fronting there- 
on.’’ It was held that a charitable corpora- 
tion, exempt by law from all taxation, is not 
relieved of the duty to comply with this ordi- 
nance, as this obligation is not imposed by 
virtue of the taxing power, but is in the na- 
ture of a police regulation. Sterritt, J., says: 


The sole question is whether, upon any legab 
ground, either as a tax or under the police power of 
the city, the assessment in question can be sustained- 
It is contended by defendant that an assessment for 
curbing isa tax, and, inasmuch as its “estate and 
property, both real and personal, are by law exempt 
from the payment of tax of any kind whatsoever,” the 
plaintiff’s claim cannot be enforced; and in support of 
the position, Olive Cemetery Co. v. City of Philadel- 
phia, 93 Pa. St. 129, and other cases, recognizing the 
right of local taxation for certain local purposes, are 
cited. But it isa mistake to assume that the author- 
ity vested in municipal corporations to require prop- 
erty owners to curb, pave, and keep in repair the 
sidewalks in front of their respective properties rests 
upon the same basis as the right of local taxation 
recognized in the cases referred to. There is a marked 
distinction between them. In the former a duty is im- 
posed on the property owner in the nature of a police 
regulation. In the latter no such duty is cast upon 
him. This distinction was clearly pointed out by the 
present chief justice in Wilkinsburg Borough v. Home 
for Aged Women, 131 Pa. St. 117, 18, Atl. Rep. 937, 
which, in principle, is identical with this. In Cooley 
on Taxation, 398, the learned author says: “The cases 
of assessments for the construction of walks by the 
sides of the streets in cities and populous places are 
more distinctly referable to the power of police. These 
footwalks are not only required as a rule, to be put 
and kept in proper condition for the use of the ad- 
jacent proprietors, but it is quite customary to confer 
by municipal charters full authority upon municipali- 
ties to order the walks of a kind and quality, by them 
prescribed, to be constructed by the owners of ad- 
jacent lots at their own expense, within a time limited 
by the order for the purpose; and that, in case of 
their failure so to construct them, it shall be done by 
the public authorities, and the cost collected from 
sucn owners, or made alien upon their properties. 
When this is done, the duty must be looked upon as 
being enjoined as a regulation of police, made because 
of the peculiar interest such owners have in their 
walks, and because their situations gives them pecu- 
liar fitness and ability for performing, with prompt- 
ness and convenience, the dutyof putting them in 
proper state, and of afterwards keeping them in a 
condition suitable for use. * * * The courts dis- 
tinguished this from taxation on the ground of the 
peculiar interest which those upon whom the duty is 
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imposed have in its performance,” ete. Again, on 
page 588, he says: “The distinction btween a demand 
for money under the police power and one under the 
power to tax is not so much one of form as of sub- 
stance. The proceedings may be the same in the two 
cases, though the purpose is essentially different. The 
one is made for regulation, the other for revenue. If, 
therefore, the purpose is evident, there can be no 
difficulty in classifying the case, and referring it to its 
proper power.” The same distinction was recognized 
in Re Goddard, 16 Pick. 504, 509. The ordinance of 
May 3, 1855, passed in pursuance of the authority 
vested in councils by the acts of April 16, 1838, and 
February 2, 1854, provides that “the footways of all 
public streets andhighways * * * shall be graded, 
curbed, and paved, and kept in repair, at the expense 
of the owners of the ground fronting thereon.” The 
third section of the same ordinance provides that the 
owner shall have the right to do the work of paving 
and curbing and keeping in repair said footways, and, 
on his failure to do so, the city shall do it at his ex- 
pense, and may file alien forthe amount. This re- 
quirement is clearly not for the purpose of revenue. 
Itis simply a regulation under the police power of 
the municipality. On principle, as well as on the 
authority of our own and other cases, the amount ex- 
pended by the city in enforcing the regulation is not 
in any proper sense of the word a tax. It is a liability 
incurred for neglect to perform a duty imposed by the 
police power of the city. 





PARTNERSHIP LIABILITY OF STOCK- 
HOLDERS. 





The law of corporations is one of the most 
important with which we have to deal. The 
liability of stockholders, as partners, is an 
important subhead of corporation law. As 
held in the Dartmouth College case, ‘‘A cor- 
poration is an artificial being, invisible, in- 
tangible, and existing only in contemplation 
of law.’’ Stockholders of this artificial 
being, invisible and intangible creature of 
the law, may be liable in different ways. 
They may be liable to corporate creditors to 
the full amount, at par value, of the stock 
subscribed. They may have an additional 
liability imposed upon them by statute. This 
additional liability, beyond the unpaid sub- 
scription, may be imposed either by a pro- 
vision to that effect in the constitution of the 
State, or by a provision in the charter 
granted to the corporation; or it may be im- 
posed, as stated above, by statute. The 
general rule, however, is that the stockhold- 
ers in a corporation are only liable to the 
extent and for the par value of the stock held 
by them ; any increased liability must there- 
fore be imposed by the constitution of the 
State, the charter or statute. The very fact 





of incorporation limits the liability of stock- 
holders to corporate creditors to the extent 
of their unpaid subscriptions. When the con- 
stitution of a State, or a statute of a State, 
imposes an additional liability, and those 
provisions exist at the time when the corpo- 
ration is formed, there can be no question 
but that the provisions are constitutional ; but 
when the liability by -tatute or the constitu- 
tion of the State is made after the corpora- 
tion is formed, then the liability thus imposed 
as a rule of law 1s unconstitutional and void. 
As an exception to the general rule, there 
are some cases in which such provisions 
would be constitutional and valid. When 
the legislature has expressly reserved the 
right to alter or amend the charter of a cor- 
poration, a provision by statute or State con- 
stitution to alter or amend the charter of a 
corporation would be constitutional and bind- 
ing.! When the legislature has a reserved 
power to alter or amend charters of corpora- 
tions granted by it, it appears by the weight 
of authority that it may, by statutory enact- 
ment,.impose upon the stockholders addi- 
tional liabilities to their liability at common 
law. When the prescribed method of in- 
corporation has not been followed, a corpo- 
rate creditor may ignore the existence of the 
corporation and sue the stockholders as part- 
ners. If a corporation is formed and doing 
business as_ such, and has not followed the 
prescribed method of becoming incorporated, 
then the supposed stockholders are liable as 
partners without any regard to the name 
which they may choose to call themselves.” 
Thus where the law provides that articles 
of incorporation shall be filed and recorded 
in a certain place, and the corporation cre- 
ates debts before the filing and recording of 
such articles, then such creditors may have a 
cause of action against the stockholders as 
partners.* A total failure of the corporation 
to file or record its articles of incorporation 
renders the stockholders liable as partners. 
In the State of Nebraska the filing of articles 
of incorporation with the county clerk is a 
condition imposed by law before a franchise 
may exist. When such association has 
failed to comply with the prescribed method, 


1 Matter of N. Y. Elevated R. R. Co., 70 N. Y. 327. 

2 The National Union Bank v. Londan, 45 N. Y. 410- 
414, 

8 Bigelow v. Gregory, 73 Ill. 197. 
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then the members are liable as partners.‘ 
When the articles of incorporation fail to 
name the principal place of transacting busi- 
ness, or name an indefinite place or an in- 
definite statement as to the place of the 
principal office of transacting business, when 
the statute requires it, then the method of in- 
corporation is bad and the would-be stock- 
holders are liable as partners. Generally the 
incorporaiing acts of the States specify what 
kinds of business may be carried on by the 
association of persons as a corporation. When 
itis attempted by individuals to carry on 
any kind of business, as a corporation, not 
specified in the incorporating acts of the 
State, the individuals composing the associa- 
tion would be liable as partners. The rea- 
son of tke above rule is that it is not consid- 
ered wise public policy to permit a limited 
liability in certain classes of business. In 
New York a railroad construction company 
cannot be incorporated, and therefore the 
liability of individuals composing such com- 
pany is that of partners. In Ohio it seems 
to be the rule that there may he formed a 
corporation by individuals for the purpose of 
transacting any business for which individu- 
als may lawfully associate themselves, ex- 
cept for dealing in real estate or carrying on 
professional business. In the State of Ne- 
braska, ‘‘Any number of persons may be as- 
sociated and incorporated for the transaction 
of any lawful business, including the con- 
struction of canals, railways, bridges and 
other works of internal improvement.’’ If 
any corporation in that State fails to comply 
substantially with the provisions of the stat- 
ute in relation to giving notice and other 
requisites of organization, the property of 
all the stockholders shall be liable for the 
corporate debts, and they are therefore 
liable as partners. 
W. H. Paynter. 


4 Abbott v. Omaha Smelting Co.,4 Neb. 416; Wells 
vy. Gates, 18 Barb. 554; Cross v.tJackson, 5 Hill, 478. 








ACKNOWLEDGMENT OF DEED — POWER OF 
OFFICER TAKING TO AMEND HIS CERTIFI- 
CATE AFTER DELIVERY OF THE DEED. 


— 


GRIFFITH V. VENTRESS. 





Supreme Court of Alabama. 


The power of an officer authorized to take the sepa- 
rate acknowledgment of married women to convey - 





ances ceases when he has delivered his certificate 
thereof to the parties, and it has been accepted for 
recording, and he cannot afterwards correct errors in 
the certificate, or make a new one, without a re- 
acknowledgment of the instrument. 


COLEMAN, J.: The difficult question in the case, 
however, is as to the legality of the new certificate 
(of the wife’s acknowledgment) made by the pro- 
bate judge to the mortgage on the 20th of August, 
1889,over four years after the first certificate, 
and after the expiration of the term of office held 
by him, when he made the first certificate, al- 
though he had been re-elected, and was occupy? 
ing the same official position when he made the 
second certificate. The question has never been 
directly before this court, and the authorities are 
not in harmony. 

In the case of Cox v. Holcomb, 87 Ala. 591, it is 
stated: ‘‘While no case has been heretofore pre- 
sented, in which the wife was in fact examined 
separate and apart from her husband, touching 
her signature to an alienation of the homestead, 
and made the statutory acknowledgment of her 
voluntary signature and assent, and the officer 
before whom the acknowledgment was made 
omitted to certify in substantial compliance with 
the statute, the principles which underlie the case, 
and are decisive of the question involved, should 
be regarded as well settled. An alienation of the 
homestead by a married woman, not executed by 
the wife in the manner prescribed by the statute, 
has been uniformly held to be a nullity. The 
constitution and statute have reference to some 
mode of alienation by which the title passes in 
presenti.” It has been uniformly held that courts 
of equity, in the absence of statutory authority, 
cannot relieve against the defective execution ofa 
power created by statute, nor supply any of the 
formalities requisite to its due execution. To sus- 
tain the authority of the probate judge to add his 
last certificate, and thereby render the mortgage 
valid, we have been referred to 2 statement of the 
court made in the case of Carlisle v. Carlisle, 78 
Ala. 544, and of Cox v. Holcomb, just cited. It 
will be seen from the extract quoted from the lat- 
ter case that the court stated that the precise 
question had never arisen inthis State. In the 
case of Carlisle v. Carlisle, the justice of the peace, 
before whom the acknowledgment was made, 
failed to sign the certificate. It was not contended 
that the certificate was sufficient, or that the jus- 
tice of the peace coul¢ then affix his signature so 
as to make the certificate valid. In the body of 
the certificate the name of the justice appeared, 
and the attempt was made to show that his name 
was written by the justice himself, and thus to 
bring the certificate within the principle laid down 
in Sharpe v. Orme, 61 Ala. 263, and Rogers v. 
Adams, 66 Ala. 600, where it was held that ‘‘a de- 
fective certificate of acknowledgment may, from 
necessity, operate as a substitute for the formal 
attestation of a witness.” 

In the case of Carlisle v. Carlisle, cited, the 
justice had ceased to be a justice, and had removed 
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from the county in which he held the office of 
justice of the peace. At the conclusion of the 
opinion, the court stated: ‘*The ofticer who filled 
the blanks in the printed form on the deed has 
ceased to be such officer, and is unauthorized to 
make a certificate as justice of the peace in Pike 
county to have effect, by relation, as if done at 
the time he was acting as such officer.’’ No 
authority is cited andthe question now under 
consideration was not involved in that case, and 
not determined. 

At the close of the opinion in the case of Cox v. 
Holcomb, 87 Ala. 592, the court says: ‘The officer 
taking the acknowledgment may, during his con- 
tinuance in office, voluntarily correct his certifi- 
cate or make a new one conforming to the statute 
if the facts warrant; but a court of equity will not 
assume to correct or aid the defective execution 
of such statutory powers.”’ 

The case of Wannall v. Kem, 51 Mo. 150, is re- 
ferred fo as sustaining ‘this proposition. Whether 
an Officer taking the acknowledgment may, during 
his continuance in office, voluntarily correct his 
certificate, was not a question ip the case, and the 
statement must be regarded in the nature ofa 
dictum ofthe eourt. If, however, the principle 
is correct, and sustained by authority, and is ap- 
plicable, it is decisive of the question under con- 
sideration. By referring to the case of Wannal! 
v. Kem, 51 Mo. 150, quoted, it will be seen that 
the court uses the precise language used by this 
court in the case of Cox vy. Holcomb, and just 
quoted. By examination, it will be seen the pre- 
cise question was not before the court in the case 
of Wannall v. Kem, supra. The bill was filed to 
forclose a mortgage given by Kem and wife upon 
lands belonging to the wife. The bill admitted 
the insufficiency of the certificate of the notary 
public, made him a party defendant and sought 
to have the certificate amended by the decree of 
the court. It was held that a court of equity had 
no jurisdiction to correct the mistake, and the bill 
was dismissed. In the opinion rendered it was 
stated: ‘*The officer may voluntarily correct his 
certificate, when he has given a defective one, if 
the facts really exist to warrant such action.”’ 

Several authorities are referred to in this opin- 
ion, but a careful examination shows that none of 
them sustain the court in itsdictum. The author- 
ities there cited are on the point that a court of 
equity has no jurisdiction to correct such mistakes. 
Acting on the suggestion made by the court, the 
notary, who had continued in office, did after- 
wards perfect his certificate, and the question 
came up again, and is reported in 57 Mo. 478." On 
thisjtrial, the facts of the amended certificate were 
controverted by Mrs. Kem, ard the issue was 
submitted toajury. The precise question was 
presented in the sixth charge to the jury. The 
jury found the issue in favor of Mrs. Kem, and 
against the truth of the facts, as stated in the new 
certificate. The issue having been determined in 
favor of Mrs. Kem, she did not appeal, but the 
plaintiff did appeal. Whether charge No. 6 





which involved the question now considered. as- 
serted a correct proposition, was not before the 
court on appeal and could not have been adjudi- 
cated, but the judgment of the lower court was 
affirmed, and in conclusion, the court, Napton, 
J., made this significant statement: ‘‘We are sat- 
isfied the law in this case was stated to the jury 
in the most favorable form it could have been for 
the plaintiff,—in fact, more favorable than the 
adjudications authorize.” 

The case of Gilbraith v. Gallivan, 78 Mo. 456, 
was one in which the officer who took the ac- 
knowledgment and made the certificate, after he 
had gone out of office, undertook to correct a 
defect in his certificate. The opinion rendered 
discussed the cases reported in 51 Mo. 150, and 57 
Mo. 478 (Wannall v. Kem), and the court declared 
the statement, that ‘‘the officer may voluntarily 
correct his certificate, or make out a proper certifi- 
cate, where he has given a defective one,’ was 
made without citing authority or reason, and was 
‘fairly an obiter dictum.” Further, commenting 
on these two cases (51 Mo. and 57 Mo.), the court 
uses the following language: ‘‘These cases furnish 
the only foundation in this State for the doctrine 
that an officer, even while yet an officer, may 
amend his certificate of acknowledgment to 
the deed of a married woman for her fee-simple 
lands, after he has delivered it to the grantees 
with a defective certificate.’’ It is not difficult to 
perceive that the doctrine rests upon a slim 
foundation, so far as direct adjudication is con- 
cerned, when so eminent a jurist as Judge Nap- 
ton could only speak of it as having been intimated 
by the court. Counsel for the respondent have 
been unable to furnish us any other authority on 
the subject, and we presume they are possessed 
of no more. 

The case in 51 Mo. has been discussed at length, 
because it was referred to in Cox v. Holcomb, 87 
Ala. 592. After a careful examination, we hold 
itis not an authority in point, and it has been 
expressly declared an obiter dictum by the later 
decisions of the same State. In the case of Jor- 
dan v. Corey, 2 Ind. 385, it was held that the 
officer could amend his certificate, and, to support 
the proposition, the case of Elliott v. Pierso), 26 
U. S.1 Pet. 328, 7 L. ed. 164, was cited. An ex- 
amination of this case discloses the fact that it 
does not sustain the proposition. The case inl 
Pet. arose under the construction of a Kentucky 
statute and, in construing the statute, the court 
says: ‘*The Kentucky statute, above cited. shows 
clearly that the legislature of that State has never 
lost sight of the principle declared by the Virginia 
Statute, ‘that, when any need has been acknow- 
ledged by a feme covert, and no record made of 
her privy examination, such deed is not binding 
on the feme and her heirs.” What the law requires 
to be done and appear of record can only be done 
and made to appear by therecord itself. It is not 
the fact of privy examination merely, but the re- 
cording of the fact, which makes the deed effectual 
to pass the estate of a feme covert.” The court 
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then proceeds as follows: ‘‘Had the clerk author- 
ity to alter the record of his certificate of the 
acknowledgment of the deed at any time after the 
record was made? We are of opinion he had not. 
We are of opinion he acted ministerially and not 
judicially in the matter. Until his certificate was 
recorded, it was, in its nature, but an act in pais, 
and alterable at the pleasure of the officer. But 
the authority of the clerk to make and record the 
certificate of the acknowledgment of a deed was 
functus officio as soon as the record was made. If 
aclerk may, after a deed, together with the ac- 
knowledgment or probate thereof, has been com- 
mitted to record, under color of amendment, add 
anything tothe record of acknowledgment, we 
can see no just reason why he may not subtract 
from it. Such a doctrine would be, in 
practice, of very dangerous consequences to the 
land titles of the country, and cannot receive the 
sanction of this court.’’ The reasoning and con- 
clusion of the court in this case exclude it as an 
authority to sustain the propusition declared in 
the Indiana case, that the officer before whom an 
acknowledgment is made may voluntarily alter or 
amend his certificate at any time during his con- 
tinuance in office. It is to the reverse. See also 
Murrell v. Diggs, 84 Va. 900. 

In the case of Bours v. Zachariah, 11 Cal. 281, 
it was held that the certificate of a notary public 
to a deed is not an act in pais which he may exer- 
cise by virtue of his office at any time while in 
office; that he ‘“‘derives his power from the stat- 
utes. acts under a special commission for that 
particular case, and after taking the acknowledg- 
ment and making and delivering the return, his 
functions cease, and he is discharged from all 
further authority, and cannot alter or amend his 
certificate."’ Mr. Justice Baldwin, who delivered 
the opinion, thus referred to the case of Jordan 
vy. Corey, 2 Ind. 385, which we have above con- 
sidered: *‘Wedo not deem it necessary to criticise 
the case of Jordan v. Corey, in 2 Ind. 385. That 
ease we think wholly unsupported by authority.” 

The case in 11 Cal. is directly in point, and the 
reasoning of the court appears to us to be conclu- 
sive. In the case of Merritt v. Yates, 71 Ill. 638, 
Walker, J., delivering the opinion of the court, 
said: ‘It is also contended that the subsequent 
certificate written by the justice of the peace some 
years after the first was made cured the defective 
certificate, although the deed was not re-acknowl- 
edged. We have been referred to ne precedent 
for such action, and we should confidently expect 
none can be found. Anciently such acknowledg- 
ments could only be taken in open court, and 
entered on the records of the court in proceedings 
tedious, expensive and incumbered with much 
form. It was at that time regarded of too mucb 
moment to be left to the loose and uncertain ac- 
tion of unskilled persons, and tae title to property 
held by married women was guarded with such 
care as only to permit it to be divested by the 
judgment of a court of record. Justices of the 
peace and other enumerated officers have, how- 





ever, under our laws, been intrusted with the 
power to take and certify such acknowledgments, 
and when in conformity with the statute the act 
is clothed with the same force and effect that was 
anciently produced by the judgment of a court of 
record.’’ The precise question was decided here. 
and it was held a justice of the peace could not 
cure any defect in his first certificate, at a subse- 
quent time, unless the parties to the deed re-ac- 
knowledged it. 

The case of Harmon v. Magee, 57 Miss. 414, 
declares: *“*The acknowledgment of a married 
woman is an essential part of a conveyance ex- 
ecuted by her. If wanting, it cannot be supplied. 
If defective, it cannot be amended. [If property 
authenticated, it cannot be gainsaid nor ques- 
tioned, save for fraud. The officer who takes it 
performs a judicial act in determining whether it 
was acknowledged in the mode and manner re- 
quired by law, and he is required by his certificate 
to authenticate the judicial conclusion to which 
he has arrived.’? Although, iu this case, the court 
held that the officer might, at any time after the 
acknowledgment, while in office, make up the 
record, yet, having once made it, it could not be 
altered. The facts stated in the opinion of the 
court show that the married woman reappeared 
before the officer, and admitted the acknowledg- 
ment, when the last certificate was made. 

Several of the States have statutes providing 
the manner in which defective certificates of ac- 
knowledgment to deeds of conveyance may be 
remedied. We have nonein Alabama. Many 
authorities are cited in] Am. & Eng. Encyclop. 
Law, p. 150, 52 Am. Dec. 522, and upon investi- 
gation we find the great weight of authority and 
reason in support of the proposition that the 
power conferred on certain officers to take ac- 
know:edgments to deeds of conveyance is statu- 
tory, and courts of law or equity have no jurisdic- 
tion to amend or correct defective executions of 
the power; that the acknowledgment and certifi- 
cate are essential parts of the conveyance; that 
the officer before whom the acknowledgment is 
made, and who is required to make the certificate, 
acts judicially when certifying to the acknowledg- 
ment made before him; and when delivered to 
the parties and accepted for record, or as the 
complete executing of the instrument, he has no 
power to alter, add to or make a new certificate, 
without are-acknowledgment. Itis not necessary 
to determine the effect of such re-acknowledg- 
ment and new or amended certificate as to such 
re-acknowledgment further than has already been 
declared by this court in numerous decisions. 
These conclusions accord with principles declared 
in many cases in our own court and with our own 
statute. Code § 2508; Scott v. Simons, 70 Ala. 
357; Miller v. Marx, 55 Ala. 338, 339; Cox v. Hol- 
comb, 87 Ala, 592; Rogers v. Adams, 66 Ala. 600; 
Cahall v. Citizens Mut. Bldg. Asso. ,61 Ala. 241; 
Sharpe v. Orme,. 61 Ala. 263. They may work a 
hardship in some cases, but they afford a much 
safer protection to titles than to leave such an 
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important interest to the voluntary action and 
uncertain memory of the officers authorized by 
statute to take acknowledgments and make the 
certificates. If he can add toa certificate, why 
not subtract from it? If he can make a new cer- 
tificate four years after the deed has been delivered 
and recorded, why not twenty years after, and, 
perhaps, after parties and witnesses have died? 
If courts of law and equity are powerless to in- 
quire into and determine the correctness of those 
certificates, and change them in accordance with 
the real facts, it is difficult to perceive why such 
power should rest with the officer who made thei. 
We wold that the second certificate was made 
without legal authority, and is invalid. 
Reversed and remanded. 


NotTe.—For other cases in line with the foregoing 
opinion as to want of power in an officer to amend his 
certificate of acknowledgment, see Wedel v. Harmon, 
59 Cal. 507; First Natl. Bank v. Paul, 75 Va. 594, 40 
Am. Rep. 740. Of the cases cited by the court abeve, 
Cox v. Holcomb is in 13 Am. St. Rep. 79,6 South. 
Rep. 309; Jordan v. Corey in 52 Am. Dec. 517; Bours 
v. Zachariah in 70 Am. Dec. 779; Merritt v. Yates in 
22 Am. Rep. 128; and the principal case itself is in 8 
South. Rep. 312, 11 L. R. A. 193. For other cases 
holding that courts have no power to correct a de- 
fective certificate of a wife’s acknowledgment, sce 
Bowden v. Bland, 58 Ark. 53, 13S. W. Rep. 420; En- 
terprise Transit Co. v. Sheedy, 103 Pa. St. 492, 49 Am. 
Rep. 130; Webb on Record of Title, § 94, citing 
Eyster v. Hathaway, 50 Ill. 521, 99 Am. Dec. 537, and 
other cases. As to equities that may be enforced as 
against the wife where the certificate or conveyance 
of her title is imperfect, see Virginia Coal Co. v. 
Roberson (Va.), 13S. E. Rep. 350; Gray v. Marshall 
(Ky.), 138 S. W. Rep. 913; McDaniel v. Landum, 87 
Ky. 404, 12 Am. St. Rep. 500; Homeopathic Co. v. 
Marshall, 32 N. J. Eq. 106. 

Contrary View as to Amendment.—On the point of 
the want of power in an officer to amend a defective 
certificate of acknowledgment properly made in fact, 
the opinion in the principal case ably presents one 
side of the question—but ouly one side of it. That an 
officer who has given an imperfect certificate, as by 
omitting to sign his name, or to attach the impress of 
his seal, or to state that the grantor was known, or to 
fill some blank with a name or other essential word— 
cannot afterwards give a correct and completed cer- 
tificate in accordance with the facts, and to be effectual 
trom that time, is a proposition that does not address 
itself with any force to common reason, and that must 
be sustained, if at all, entirely by technical and arti- 
ficial considerations. The grantee whose deed has not 
thereto the certificate to which it is entitled, does not 
hesitate to apply for a correct one; nor does the officer 
who is in default, ordinarily feel any hesitation in 
completing his duty in the matter. In many cases the 
deed, after its acknowledgment, is left with the officer 
to be by him handed to the grantee, or to the recorder, 
after the certificate of acknowledgment shall have 


been properly written out and attached; and the of-- 


ficer, when his attention is cailed to the fact that his 
certificate is defective, is unable to locate in mind any 
point of time, or any act or word, at and by which the 
grantor has revoked his request fora proper certifi- 
eate, and fora delivery after such a certificate shall 
have been attached. The grantor having made the 
acknowledgment and requested its due certification 





cannot be heard to complain at the doing of what he 
has requested to be done; but on the other hand, both 
he and the grantee havea just cause of complaint 
against the officer until his duty has been properly 
dischargei. Ifthe right of any third person has in- 
tervened, as by subsequent purchase without notice 
of the defectively certified and recorded deed, such 
right will be fully protected by the law, whether the 
error be corrected by the officerwho made it, or by 
re-acknowledgment; Coal Creek Co. v. Heck, 83 
Tenn. (15 Lea), 497, 513; or by deed of confirmation. 
King v. Haley, 75 Tex. 163,12 S. W. Rep. 1112. Often 
the deed is attested by witnesses, and delivered with- 
out acknowledgment; and it then devolves solely on 
the grantee to have it proved for record. Carter v. 
Corley, 23 Ala. 612. That he must apply to the officer 
more than once in order to get a proper certificate, 
and must record his deed more than once to geta 
legal record, are matters in which the grantor can 
have no just concern whatever. A fraudulent desire 
to take advantage of the officer’s mistake can give him 
no right in the grantee’s property, nor to interpose an 
objection to officers perfecting the certificate of ac- 
knowledgment by virtue of which, and on the faith of 
its being already perfect, he obtained the considera- 
tion which the grantee may have paid. 

The doctrine of the principal case has its foundation 
largely, if not entirely, in the artificial disability of 
married women, ard ip an unwarranted construction 
of the statutory provisions relating to her separate ac- 
knowledgment. This case and those cited in the 
opinion in support of it, relate to married womens’ 
separate acknowledgments, and aside from these, the 
doctrine has as little supportin authority as it has in 
reason. It is not sound, however, even as applied to 
this class of cases. At an early day in England, and 
also in a few of the American States, the acknowledg- 
ment of a married woman was taken in open court 
and entered up asa part of the records of the court. 
2 Kent’s Com. 151; Sewall v. Huymaker, 127 U. S. 719, 
8 Sup. Ct. Rep. 1348; Prewett v. Graves, 5J. J. Marsh, 
119. This method seems to have obtained more dis- 
tinctively in Virginia and Kentucky than elsewhere in 
this country; and it is even yet the law in these States 
that in order to pass the title of a married woman, the 
deed must be not only duly acknowledged and certified, 
but also duly recorded or lodged for record. Code 
Va. (1887), § 2502; Rohrer v. Roanoke Bank, 83 Va. 
589, 4S. E. Rep. 720; Stamper v. Armstrong (Ky.), 15 
S. W. Rep. 513. In an early case arising under these 
exceptional statutes, that of Elliott v. Peirsal, 1 Pet. 
328, the Supreme Court of the United States held that 
it was “‘not the fact of privy examination merely, but 
the recording of the fact which makes the deed ef- 
fectual to pass the estate of a feme covert ;” and that 
when the clerk of court had made arecord of the 
acknowledgment, he could not afterwards change the 
records. Some of the State courts have contentedly 
followed in the lead of this high authority under stat- 
utes where its doctrine can have no just application 
whatever, and where there is no record of a court to 
be altered. Under the ordinary statutes relating to 
separate acknowledgment, the writing out of the cer- 
tificate is an act in pais ofaclerical or ministerial 
character and pertaining to a matter that forms no 
part of the records of any court. Where the certificate 
is defective, a registry of the deed thereon, made in 
the recorder’s office, is invalid and ineffectual for the 
only purpose for which it is made, that of notice, and 
cannot in any sense properly be an element in this 
question. The law accords full protection to the wife 
in holding her deed to be void where she has not in 
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fact, and in all its details, made the statutory acknowl- 
edgment; but where she has in fact done this, her 
equity in this subsequent matter is not, and cannot 
be, greater than that of any other person; and the 
question of the officer’s right to properly certify the 
real facts, unless it be under exceptional statutes, is 
not substantially different in her case from that of 
other cases. The delivery of her deed actually ac- 
knowledged by her under the terms of the law, passes 
her title, and it is only the registration that essentially 
depends ona proper certificate. Jones v. Robbins, 74 
Tex. 615, 12S. W. Rep. 824. 

Leaving out of consideration the married woman 
feature, how does the matter stand? The title passes 
by the delivery of the deed, though it be without ac- 
knowledgment altogether. Morse v. Beale, 68 Iowa, 
463. Evidently its delivery with an imperfect certifi- 
cate of acknowledgment is not the retention of any 
interest in the property, and the grantor has no right 
in what then belongs to another. The delivery of an 
acknowledged deed in all cases manifestly proceeds 
on the idea that the certificate is in proper and legal 
form, and if the grantor knows it is not, his conduct 
in failing to have it then corrected, is wrongful, if not 
fraudulent. At no time and under no circumstances 
can the grantor move any real and equitable right to 
object to the giving of a proper certificate of the ac- 
knowledgment he has made; on the contrary it is 
morally his duty, whenever advised that the certificate 
is imperfect, to at once demand of the officer the com- 
pletion of his duty in the premises. If the grantor 
has not the right of objection, no other person has 
such right. An intervening purchaser without notice, 
if any, stands outside of the deed, and is protected 
against it after the proper certificate is attached, 
equally as before. 

The idea advanced in the California case of Bours v. 
Zachariah, that an officer in taking an acknowledg- 
ment “acts under a special commission for that par- 
ticular case’’—wherefore it follows that after taking it 
and making up and delivering his return, his func- 
tions cease, and he is discharged from all further 
authority in the matter—seems to be equally without 
law and without fact tosupport it, save that under the 
North Carolina statute, a court there may appoint a 
special commissioner to take an acknowledgment out- 
side the State, and the statute of Tennessee authorizes 
the county clerk, if sick, to especially commission a 
justice of the peace to take the acknowledgment of a 
married woman. The taking ofa deposition, further 
referred to for illustration in the case last named, is 
not analogous to the ordinary taking of an acknowl- 
edgment, not only because, in the latter, no specific 
delegation of authority is requisite, but also because 
in the former matter, the commission, the authority 
itself, is returned to the court, and all the papers re- 
turned with it, then constitute a part of the records of 
the court. Yet, if the deposition be properly returned 
to the hands of the officer for his seal or signature to 
be attached, or for the completion of his duty in any 
other respect, he is not functus officio in the premises. 
An authority to do a certain thing does not, in the 
proper sense of the matter, become functus officio be- 
fore the thing is done. 

The only debatable feature of the question is 
whether, on grounds of public policy, the officer 
should be denied the power, where the deed has been 
once delivered out of his hands, to afterwards issue a 
proper certificate of the acknowledgment. The ob- 
jection to this being done, in so far as it is based on 
the idea that this includes a power to contradict and 
annul former certificates, and to destroy and affect 





titles, is entirely untenable. Where the officer has 
certified an acknowledgment, that is, has given a cer- 
tificate that is not such merely as a piece of paper, 
but is such in legal effect, he will not, under the gen- 
eral rule, be permitted even in court to deny or im- 
peach the truth of the matters he has thus officially 
certified. Johnston v. Wallace, 53 Miss. 331, 24 Am. 
Rep. 699; Hightower v. Stiffler, 21 Md. 338, 83 Am. 
Dec. 593; Record of Title, § 90. The case here, how- 
ever, is in relation to the right of amendment where 
the certificate does not show an acknowledgment; 
where, being deficient in law, it fails of effect, and 
there is legally nothing to be contradicted; where 
there is patent error, and it is ordinarily apparent 
that the duty imposed on the officer by the request of 
the grantor has, through mistake or oversight, not 
been properly discharged or completed. The officer 
does not contradict his certificate of an acknowledg- 
ment by stating some additional matter properly per- 
taining thereto, not stated in the certificate. Ralston 
v. Moore, 83 Ky. 571. The remaining objection, viz: 
that intervening time and opportunity may put the of- 
ficer under special temptation to subsequently certify 
falsely, would have some force as applicable to a 
power to contradict and destroy valid certificates, but 
it has none with reference merely to the correction 
and amendment of invalid ones. The first certificate, 
or paper purporting to be such, sufficiently shows 
that the grantor appeared before the officer for the 
purpese of making an acknowledgment, and also, in 
connection with the delivery of the deed thereon, that 
the grantor had made either a legal acknowledgment 
or what he understood to be such; and under these 
circumstances it cannot be supposed that the officer, 
yet acting under the sanction of his oath and the pen- 
alties of his bond, is making a false statement in certi- 
fying that a legal acknowledgment was made, or in 
supplying an evident omission in the certificate. 

That the courts have improperly denied their au- 
thority to correct a defective certificate of a married 
woman’s acknowledgment in fact properly made, can 
afford them no ground to deny the right of an officer 
to properly amend, and to exact that he shall have 
statutory authority therefor. The statutes have not 
denied such power of correction to the courts. The 
doctrine of the common law disability of the wife is 
one of judicial construction. The effort of the statutes 
has been to free the wife from these judicially imposed 
restraints, and this effort seems to have been steadily 
resisted by the courts. When the statute took the 
matter of her acknowledgment out of and away from 
the courts, and provided that it might be taken by the 
officers taking other acknowledgments, it evidently 
contemplated that it should then be subject to the 
rules of construction that applied in other cases; but 
the courts have denied this in holding that the privy 
examination, intended only for the purpose of her 
protection, was essential to the title passing, and that 
the certificate was also thus essential, and that they 
could not, or would not, under any circumstances, in- 
quire into the real facts and enforce the right. This 
extreme construction, with the inequitable conse- 
quences resulting from it, has led to a legislative ex- 
pulsion of the separate acknowledgment in toto from 


‘the statutes of one-half of the States, and the wife has 


thus lost that proper degree of protection it was really 
intended to afford. The courts themselves have not 
been able under all circumstances to refrain from 
characterizing the formalities of the separate ac- 
knowledgment as deing matters not of the substance 


of the wife’s right, and such as should not defeat her 
deed and her purpose to convey. Watson v. Mercer, 
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8 Pet. 88; Deutzel v. Waldie, 50 Cal. 138; Cox v. Gill, 
83 Ky. 669; Maxey v. Wise, 25 Ind. 1. 

An officer, after he has ceased to be such, cannot, of 
course, perform any official act of the kind in ques- 
tion. Fitzgerald v. Milliken, 83 Ky. 70. In the case 
of Gilbraith v. Gallivan, 78 Mo. 456, it appears that at 
the time of the attempted amendment there, the offi- 
cer had gone out of office, so that ali that is said in 
that case as to what would have been bis power if he 
had still been in office, is certainly dictum, as much as 
the expressions in the former Missouri cases that are 
criticised therein; and the result, as to the cases in 
that State, is that they present an extra-judicial ut- 
terance of one judge, as against that of another, or of 
two others. 


The case of Harmon v. Magee, 57 Miss. 414, is dis- 
posed of in the principal case on the assumption that 
the admission of the wife that she had formerly ac- 
knowledged the deed shows the case to be not in 
point—an assumption that is entirely unwarranted. 
The theory upon which the officer’s power to amend 
is denied requires a re-acknowledgment, that is, an ac- 
knowledgment made at the time the later certificate is 
given. The statute has provided only for an acknowl- 
edgment, and not for a re-acknowledgment, as such,nor 
for any admission to bind the wife in this respect so as 
to supply the place of acknowledgment. The wife did 
not, in this case, when notified by the officer of the 
defect, upon an examination separate and apart from 
her husband, then make the statutory acknowledg- 
ment, and therefore, in legal effect, made no acknowl- 
edgment at all, and her “admission’”’ would not, under 
decisions referred to above, be held by the courts to 
bind her in any manner whatever. On the theory that 
any right or title still remained in the wife, another 
delivery of the deed by her, understandingly made, 
would also have been essentially necessary. Smith v. 
Shackelford, 9 Dana, 476. The officer’s action in the 
premises was in the natureof an amendment which he 
took the precaution of mentioning to the wife that he 
would make. The opinion of the court proceeds di- 
rectly on the theory and on the ground of the officer’s 
right to amend or complete the certificate of the orig- 
inal acknowledgment, and asserts that its making out 
or its completion “‘may be done at any time while the 
officer remains in office.” Whenever he has once 
made up his record or certificate so as' to show a legal 
acknowledgment, legally certified, he cannot then, as 
the court intimates, afterwards alter or contradict it. 

The case of Elliott v. Piersol, as well as any that 
may have been decided by the courts of Virginia and 
Kentucky, were under exceptional statutes, differing 
materiallyfrom the usual statute as to separate ac- 
knowledgment; so that of the cases cited by Justice 
Coleman, those of Illinois and California sustain his 
position, while those of Indiana and Mississippi af- 
firm the right of an officer to amend his certificate of 
a married woman’s acknowledgment. 

A case squarely in point, involving an acknowledg- 
ment not that of a wife, is a comparatively recent de- 
cision of the Iowa court in C. B. & Q. Ry. Co. v. 
Lewis, 53 Iowa, 101,4 N. W. Rep. 842. There a de- 
fective certificate of acknowledgment had been given, 
and three years thereafter the officer gave a second or 
amended one in correct form, and the deed was 
thereupon and over specific objection that the officer 
had no power to so amend, admitted in evidence as a 
duly acknowledged instrument; the court saying 
“that while the notary remained in office, it was com- 
petent for him to amend his certificate, provided the 
amendment is in accordance with the real facts.’’ 





An amendment by a recorder of his record of a 
deed, after he has signed up the record, and the deed 
has passed out of his hands, involves essentially the 
same principle, unless it be cases of married women 
under peculiar statutes, as in the amendment of the 
certificate by virtue of which the record is made, and 
that forms part of the record. Such amendment was 
allowed in Baldwin v. Marshall, 2 Humph. 116; Cham- 
berlain v. Bell, 7 Cal. 292, 68 Am. Dec. 260, to take ef- 
fect as notice from the time when made. If the officer 
has no power toamend, he could not afterwards at- 
tach his seal, where that is essential to the validity of 
the certificate, any more than he could add his signa- 
ture, or any other matter necessary to its legality. 
Yet such amendment was allowed in Stoll v. Har- 
rison, 73 Ind. 20. As the amendment can take effect 
against third persons only from its date, the better 
course, in order to show such date clearly and avoid 
an irregular form of certificate, is for the officer to 
give a new certificate showing the date of the original 
acknowledgment and also the date when the later cer- 
tificate is made. So, if the deed has been recorded, it 
should be again placed on record; and where there 
is, from any cause, a double record of the same instru- 
ment, it is proper that to the first record and its index 
there should be added a marginal reference to the 
later one in order that a searcher may not stop short 
of the second record because of reliance on the one 
first made. King v. Bales, 44 Ind. 219. 

B. R. WEBB. 

Baird, Tex. 





BOOK REVIEWS. 





THOMPSON ON THE LAW OF ELECTRICITY. 
The novelty of this title cannot fail to arrest atten- 


_ tion, and yet there is no occasion for surprise. The 


nomenclature of the law is constantly changing and 
developing. Titles formerly of much importance 
have grown obsolete. Who would to-day write a 
book or who would read a modern book on contin- 
gent remainders, or on uses? New titles develop from 
the growing importance of what were formerly mere 
subdivisions of well recognized topics. And so we 
have distinct works on municipal, private, religious, 
business and insolvent corporations, on receivers of 
corporations, on ultra vires, on stock, stockholders, 
officers and agents, etc., etc. In equity the topics of 
subrogation, specific performance, trusts and injunc- 
tions have received separate treatment, and so on 
through all the titles of the law. In addition to these 
developed subtitles, there are many titles altogether 
new, made necessary by absolutely novel questions 
which arise from the use of new industrial and com- 
mercial agencies or from the legislative creation of 
new rights. So we have books on railways, building 
associations, benevolent insurance societies, gas com- 
panies, stock exchanges and irrigation rights. Why 
not a book on electricity, than which no modern 
agency enters more intimately or continuously into 
the daily lives of so many people, or gives rise to such 
a number of intricate and interesting questions? If 
any one imagines that these are not sufficient in num- 
ber and importance to justify separate treatment, he 
readily convinces himself of his error by a brief exami- 
nation of Judge Thompson’s book. There he will find 
elaborately discussed questions as to what éxtent tele- 
graph and telephone lines, as instruments of inter- 








32 THE CENTRAL LAW JOURNAL. 





No. 2 





> 





state commerce, are protected from State legislation 
and relieved from State taxation, and how far they 
are yet subject to the local regulation of the police 
power; the respective rights of telegraph, telephone, 
electric lighting and electric transit companies, of 
abutting land owners, and of the general public, as 
involved in the use of streets and highways for poles, 
wires and conduits; the regulation of such use by 
local statutes and by city ordinances; the liability for 
negligent injuries to employees, patrons and strangers, 
and how far fixed and limited by their legal position 
as the owners of public works in the exercise of stat- 
utory powers; the law of the telephone, its legal 
nature as a public agency, wherein it differs from the 
telegraph and how far it is subject to statutory regu- 
lation; the law of the telegraph, the force and effect 
of stipulations and regulations limiting liability for 
negligence in the transmission of messages, responsi- 
bility for defaults of connecting lines, negligence as 
shown by non-delivery and delay; measure of dam- 
ages; parties, pleading and evidence; and finally con- 
tracts by telegraph and telegraphic messages, as 
evidence. 


Such a collection of novel, interesting, important 
and intricate questions of almost universal applica- 
tion, we have never before seen discussed within the 
limits of 500 pages of text. 

Nothwithstanding an attempt to give an adequate 
idea of a complete, methodical and exhaustive work 
by the discussion of specific portions of it, has an un- 
pleasantly suggestive resemblance to the conduct of 
the ‘“‘scholastikos’? [might this be translated ‘‘doc- 
trinaire’’?] of Greek faLle who, having a house for sale 
carried around a brick for a sample; we will venture 
to refer particularly to two chapters. In that on the 
law of telephones, there is a most valuable discussion 
of the authorities as to telephonic communications as 
evidence. As shown by the authorities cited such 
communications have been held to be admissible 
where the voice of the speaker had been recognized 
by tbe witness, but whether admissible in the absence 
of such recognition is a question of much more diffi- 
culty. The only case in point seems to be a decision 
of the St. Louis Court of Appeals (Globe Ptg. Co. v. 
Stahl, 23 Mo. App. 451), holding that a witness, a 
clerk of the plaintiff, who testified that he had called 
up the defendant through the telephone and upon 
asking as to his identity had received an affirmative 
answer should be permitted to detail the conversation 
which ensued. This important case seems to be ab- 
solutely of the first impression although the question is 
manifestly one which may arise at any time. By some 
mischance it is not to be found in any of the digests 
and escaped all the legal periodicals. For these reasons 
the learned author, after an unnecessary apology 
quotes freely from the opinion which was delivered 
by himself. The decision embodies an elaborate and 
pertinent discussion of analogous authorities, in which, 
of course, the communication was by other means 
than the telephone, but which, in the language of the 
opinion all ‘‘proceed upon the principle that those 
evidentiary matters upon which men are compelled to 
act in the ordinary affairs of life andin the usual 
transactions of business, ought to be allowed to go to 
the jury in cases where they become material to the 
issues on trial.” 

The chapter on damages against telegraph com- 
panies for failure to perform their undertakings is 
the largest in the book and fairly bristles with difficult 
and interesting questions. The author begins with a 
discussion of Hadley v. Baxendale (9 Exch. 341, 26 





Eng. L. & Eq. 398), which limits the damages recover- 
able to those which may be fairly held to have been 
within the contemplation of the parties. This rule he 
shows to have been generally, though not universally, 
accepted as authority in the American cases, and then 
proceeds to treat in a masterly manner the doctrine of 
proximate and remote cause, loss of profits, cipher 
and unintelligible dispatches, injuries to the feelings, 
exemplary damages, etc. 

Finally, this work has in an eminent degree, those 
qualities which have made ali the learned author’s 
works so acceptable toa hard-driven profession; the 
style is lucid and vigorous; the grasp of the subject 
is comprehensive and effective; the method is system- 
atic and orderly; and above all, there is that honest 
thoroughness of execution, that gives a comforting 
assurance that the subject has been exhausted, that no 
supplemental search for omitted, overruled or misap- 
prehended cases is necessary to keep the reader out of 
pitfalls. 

The book is well printed in large, clear type, on 
good paper and has an excellent index. 

Wo. L. MURFREE, JR. 


AMERICAN STATE REPORTS, VOI. 20. 

This volume contains many cases of interest and im- 
portance. Appended to the Wisconsin case of Duflies 
v. Duffies, holding that a wife cannot maintain an 
action against one for enticing away her husband, is a 
note containing all the latest authorities on that very 
modern subject. St. Louis Iron Mountain &S. Ry. 
Co. v. Biggs, decided by the Arkansas Supreme Court, 
hasan exhaustive note on the subject, viz.: as to 
when the statute of limitations begins to run against 
an action for nuisance. The liability of an innkeeper 
for the acts of his porter is interestingly treated in 
Coskery v. Nagle. The authorities upon the subject 
of the liability of carriers of passengers for injuries to 
passengers in alighting from train are exhaustively 
reviewed inthe note to the case of Philadelphia, Mil- 
waukee & Baltimore R.R. Co. v. Anderson, decided 
by the Maryland court. Van Raalte v. Harrington, 
decided by the Supreme Court of Missouri discusses 
an important question as to the effect of the vendee’s 
notice of fraudulent intent in the case of a fraudulent 
conveyance. State v. Clevinger, from Nebraska, on 
the subject of the jurisdiction of officers of old county 
over a newly organized county, People v. Moran from 
New York, as to what constitutes an attempt to com- 
mit crime, and Bristor v. Tasker from Pennsylvania, 
as to the power of revocation of trust deeds, are all 
important cases and have appended valuable notes. 








HUMORS OF THE LAW. 





Man of the house (quietly, but firmly, as he pre- 
sents a pistol at the head of the burglar who has just 
thrown his leg over the window-sill): “*‘Were you 
looking for anybody ?”” 

Burglar (with equal nerve): “Yes; I was lookng 
for Mr. Billtops.” 

Man of the house (coldly): “Mr. Billtops lives’in 
the next block, around the corner.” 

Burglar (politely, as he takes his leg off the window- 
sill): ‘Ah! pardon me.” 


Judge. One year and fifty dollars fine. 

Prisoner’s lawyer. I would like to make a motion 
to have that sentence reversed. 

Judge. Allright. Fifty years and one dollar fine. 





XUM 
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1, ADMINISTRATION—Allowance to Widow.—How. St. 
Mich. § 5755, provides that a widow shall have her rea- 
sonable sustenance out of her husband’s estate for one 
year, and section 5813 provides that tne probate court 
may make such allowance as necessary for the main- 
tenance of the widow out of her husband’s personal 
estate or income of his real estate during the settle 
ment of the estate. Held that, after the allowance for 
one year has been made, the judge may require the 
widow to show her circumstances before making a 
further allowance.—Pulling v. Durfee, Mich., 50 N. W. 
Rep. 319. 

2. APPEAL—Harmless Error.—Where special findings 
are immaterial, a judgment will not be reversed, al- 
though there may be no evidence to support such find- 
ings.—Booge v. Scott, Kan., 27 Pac. Rep. 992. 

3. ATTACHMENT BEFORE DEBT DUE.—Act Mich. 1889, 
No. 149, § 32, provides that attachments before the debt 
is due shall not issue until the plaintiff or some one in 
his behalf, shall have made an affidavit showing reasons 
for the immediate issuance of the writ, to the satisfac 
tion of the circuit judge, and obtain his order indorsed 
on such affidavit that the writ may issue: Held, where 
the writ was issued and attached tothe affidavit when 
presented to the judge, and the order was indorsed on 
the writ, the attachment proceedings are void.— Howell 
v. Muskegon Circuit Judge, Mich., 50 N. W. Rep. 308. 

4. ATTACHMENT WRIT.—Rev. St. Wis. § 2736, provides 
that an officer in executing an attachment shall take 
possession of the property attached, make an inven- 
tory and appraisement, and serve a copy of the inven- 
tory, together with summons, on the defendant: Held, 
where an action by attachment was settled before the 
writ was executed, the officer need not make return on 
the writ.— Atwell v. Wigderson, Wis., 50 N. W. Rep. 347. 

5. BanKsS—Deposits.—A bank which receives from a 
depositor a check drawn on itself by another person, 
and gives the depositor credit therefor, thereby pays 
the check, and cannot afterwards deduct the amount 
of such check from the depositor’s account without his 
consent.—American Exchange Nat. Bank v. Gregg, Lil., 28 
N. E. Rep. 839. 

6. BANKS AND BANKING — Conversion of State into 
National Bank.—The conversion of a State bank into a 
national bank is not a “closing of its business,’* within 
the meaning of the New York statute of 1859 providing 
for the redemption of a State bank’s circulation, and 
releasing it from liability on such notes as are not pre 
sented within six years after the giving of the pre- 





scribed notice; and any notes not so presented consti- 
tute a valid claim against the national bank.— Metropol- 
itan Nat. Bank v. Claggett, U. 8. 8. C., 12 8. ©. Rep. 60. 

7. BILL OF SALE—Failure to Record.—Where a bill of 
sale given as security for a debt is not filed as the law 
directs, to make it effective as to creditors, the property 
covered by it is liable to seizure in satisfaction of a 
judgment against the seller, while the property remains 
in his possession.—Conway v. St. Joseph Iron Co., Neb., 50 
N. W. Rep. 326. 

8. BUILDING AND LOAN ASSOCIATION—Premium.—Un- 
der Rev. St. Ill. 1891, ch. 32, § 85, which provides that the 
stockholder of a building and loan association who 
shall bid the highest premium for priority of loan shall 
receive a loan of $100, less the premium bid, for each 
share of stock held by him, a stockholder who has 
made a bid of 25 per cent. premium is entitled to receive 
$80 for each share of his stock since the percentage of 
the premium is to be computed on the sum actually re- 
ceived by him.— Mutual Building ¢ Loan Ass’n v. Tascott, 
Ill., 28 N. E. Rep. 801. 

9. CARRIERS—Passenger.—In an action against a rail- 
road company for personal injuries sustained by a pas- 
senger while attempting to alight from a train, it is 
proper to charge that a railroad company, carrying 
passengers by means of steam, is held to a high degree 
of care to prevent accidents to passengers; and a fur- 
ther instruction that it is the company’s duty, at each 
station where passengers get off its trains at night, to 
have the pass-way out of the cars so lighted so as to 
enable passengers getting off, and using reasonable 
care and diligence, to do so with safety, is not objec- 
tionable as being a mere repetition of the former in- 
struction.— Galveston, etc. R. Co.v. Thornsberry, Tex., 17 
8. W. Rep. 521. 


10. CARRIERS OF PASSENGERS—Degree of Care.—Plaint- 
iff was-injured by being thrown from defendant’s street 
car while standing on the platform. Held, that while it 
was plaintiff’s duty to place himself in a safe position 
on the car, and in remaining outside he assumed the 
risks, yet the fact of his riding on the platform did not 
sever his relation of passenger to defendant, and he 
had a right to the same care of defendant that he would 
have been entitled to if he had taken a seat inside the 
car.— Willmot v. Corrigan Consolidated St. Ry. Co.. Mo., 17 
8. W. Rep. 490. 

11. CERTIORARI TO JUSTICE OF THE PEACE.—Certiorari 
from the supreme court does not lie to réMove an ac- 
tion from ajustice court, where personal service was 
had, and defendant appeared on the return-day, but 
did not appear at the trial nor appeal.— White v. Boyce, 
Mich., 50 N. W. Rep. 302. 

12. CHATTEL MORTGAGE—Notice.—A grain elevator, 
permanent in its structure, built on the right of way of 
a railroad by a lessee, under a lease providing that the 
lessor might terminate the lease on 60 days’ notice, and 
that the lessee might remove buildings erected thereon 
by him at any time before the expiration of the lease, 
is, together with the leasehold interest, a chattel real, 
within Rev. St.. Ill. 1874, ch. 30, § 38, providing that the 
term “real estate” shall embrace “‘chattels real,” and 
section 31, providing that instruments in writing relat- 
ing to real estate, when filed for record, shall be notice 
to subsequent purchasers ; and one holding a mortgage 
thereon, after two years from its date, need not take 
possession, as required by Rev. St. ch. 95.—Knapp v. 
Jones, Iil., 28 N. E. Rep. 82). 

13. UHATTEL MoRTGAGE—Validity.—Under Starr &C. 
St. Ill. p. 1633, par. 4, which provides that a chattel 
mortgage shall only be good until the maturity of the 
entire debt secured, a mortgage conditioned upon the 
mortgagor paying, “on or before t wo years from date,” 
certain notes, all of which fall due before the expira- 
tion of said two years, is not valid as to third persons 
after the maturity of the last of said notes, ifthe prop- 
erty remains in the possession of the mortgagor—Jones 
v. Noel, lll., 28 N. E. Rep. 805. 

14. CONSTITUTIONAL LAW.—Pub. Acts 1881, No. 150, en- 
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titled “An act to provide for the enrollment of contrib- 
uting members in each company and battery of State 
troops,” and providing for the enrollment of not more 
than acertain nnmber of members in each company 
and battery, each member to pay into the treasury 
annualy not less than $10, and declaring that on such 
payment he shall receive from the commanding officer 
a certificate, and shall be exempt from jury duty and 
poll-tax, does not contravene Const. Mich. art. 4, § 20, 
declaring that no lawshall embrace more than one ob- 
ject, which shall be expressed in its title.—Hall v. Bur- 
lingame, Mich., 50 N. W. Rep. 289. 

15. CONSTITUTICNAL Law—Release of Convict.—Act 
No, 228, Pub. Acts Mich. 1889, which provides that the 
court may,in its discretion, impose “a general sen- 
tence” of imprisonment upon any person thereafter 
convicted of acrime, and that the board of control of 
prisons may establish rules and regulations, under 
which a person so sentenced, who has served the min- 
imum term provided for his crime, may be allowed to 
go on parole outside of the prison buildings and in- 
closures, etc., is void, as it clothes said board with 
autbority tantamount to judicial and pardoning powers, 
which Const. Mich. art. 6,§1, and article 5, § 11, ves 


tract let by them for the county printing in the absence 
of any official offer or attempt to ignore or set aside | 
such contract, do not constitute grounds for an injunc- 
tion.— Anderson v. Stoufer, Kan., 27 Pac. Rep. 1000. 

23. CouRTs—Jurisdiction.—The district courts of this 
State have jurisdiction to entertain and enforea de- 
mand against property of a deceased person who, by 
will, devoted almost his entire estate to the perpetua- 
tion of a banking business in which be had been en- 
gaged during his life-time, and whose continuance he 
committed to executors named in his will; the claim 
sought to be enforced in the district court having 
originated in the course of the banking business, some 
years after the death of the testator, and after all debts 
of the testator existing at the time of his death had 
been paid.—Jn re Hyde, Kan., 27 Pac. Rep. 1001. 

24. CRIMINAL LAW—Alibi.—On indictment for the theft 
of a cow, defendant introduced evidence to prove an 
alibi. The only charge on the question of alibi was as 
follows: “If the jury believe from the evidence that the 
defendants were at the place of B at the time the wit- 
ness F says he saw them in the pasture in the after- 
noon, the defendant should be acquitted:’’ Held, that 
the burden being upon the State to prove defendant’s 





exclusively in special courts and the governor, respect- 
ively.— People v. Cummings, Mich., 50 N. E. Rep. 310. 

16. CONSTITUTIONAL LAW—State Auditor’s Warrants.— 
Under Const. Wash. art. 8, § 4, providing that no money 
shall be paid from the State treasury except pursuant 
to appropriations by law, the State treasurer may law- 
fully question the legality of an auditor’s warrant.— 
State v. Lindsley, Wash., 27 Pac. Rep. 1019. 

17. CORPORATIONS — Stockholders. — The judgment 
creditor of a foreign corporation cannot by creditors’ 
bill, in Illinois, enforce the payment of his judgment 
from some of the stockholders, when the courts of the 
State in which the corporation was created, and in 
which many of the other stockholders live, have not 
determined the extent of the liability of stockholders 
for the debts of the corporation.— Young v. Farvwell, Ill., 
28 N. E. Rep. 845. 


18. CounTIES—Care of Jails.—The care and control of 
prisons being within the “police power”, a county is 
not liable for the failure of its officers to keep the county 
jail in a healthy condition.— White v. Board of Commission- 
ers, Ind., 28 N. E. Rep. 846. 

19. CounTIEs—County Auditor.—After chapter 87 of 
the Laws of 1 was passed and took effect, there could 
be no such officer as county auditor in any county with 
less than 45,000 inhabitants, except in Leavenworth 
county.— Lawson v. Zimmerman, Kan., 27 Pac. Rep. 998. 

20. COUNTIES — Railroad Aid Bonds — Procedure in 
Mandamus—Return.—Gen. St. Mo. 1865, pp. 338, 339, §§ 17, 
21, provide that counties with the assent of two -thirds 
of the voters, shall have the right to subscribe to the 
stock of railroad companies, whether incorporated 
under the general law or some special act. It is also 
made the duty of the county court to levy a special tax 
to pay the subscription or the bonds issued therefor. 
The bonds in question were issued under Act Feb. 20, 
1865, incorporating the M. & M. R. Co., and authorizing the 
levy of a “tax to pay the same not exceeding one. twen- 
tieth of one per cent.” Held, that such bonds could be 
paid only out of the special tax provided for them, and 
not out of the general revenues of the county.—State v. 
Trammel, Mo., 178. W. Rep. 502. 

21. CouNTY BOaRD — County Printing.—Under para- 
graph 1655 of the General Statutes of 1889, the board of 
county commissioners of the several counties of the 
State have exclusive control over the county printing 
and,in the absence of fraud or collusion, injunction 
will not lie to restrain the board from paying for such 
county printing at legal rates, although other parties 
may have been willing and did offer to do the county 
printing for a less sum than the amount fixed by law 
for doing such work.—Lapham v. State, Kan., 27 Pac. Rep. 
997. 

22. CouUNTY COMMISSIONERS—Contract.—Mere threats 
by county commissioners to ignore and set aside a con- 





pr at the place of the theft, the charge was 
erroneous.— Bennett v. State, Tex., 17 8. W. Rep. 545. 

25. CRIMINAL PRACTICE — Arson.— Where an indict- 

ment for arson describes the house alleged to have 
been burnt as occupied by defendant, and one H as 
tenants, there is no variance if the evidence shows that 
the owner of the house rented it to defendant, and that 
H jointly occupied it under an agreement with defend- 
ant.— Woolsey v. State, Tex., 17 8. W. Rep. 346. 
, 26. CRIMINAL PRACTICE—Assault.—Where accused was 
arrested and tried on an information charging an as- 
sault with intent to do great bodily harm less than the 
crime of murder, she cannot be convicted of assault 
and battery, asthe former is a statutory offense, and 
does not include the lesser one of battery.—State v. 
Muskegon Circuit Judge, Mich., 50 N. W. Rep. 310. 

27. CRIMINAL PRACTICE—Larceny.—An indictment for 
larceny, which charges the crime to have been com- 
mitted “in a dwelling, namely, the Riverside Hotel,’’ 
sufficiently charges it to have been committed ina 
house, since, under Hill’s Code Or. § 1277, the words in 
an indictment areto be construed according to their 
usual acceptation in common language. —State v. O' Neil, 
Oreg., 27 Pac. Rep. 1038. 


28. CRIMINAL PRACTICE — Larceny.—An information 
for grand larceny, which merely describes tbe property 
taken as “‘a quantity of money of the value of $77, the 
property of one E,” though insufficient under the com- 
mon law, is, after verdict, sufficient, under Code Wasb. 
§ 1023, making it sufficient in charging the larceny and 
embezzlement of money, to describe the property taken 
by giving it its general name of “money.”’— State v. Han- 
shew, Wash., 27 Pac. Rep. 1029. 


29. CRIMINAL PRACTICE—Perjury.—An information for 
perjury which alleges that defendant made a false 
affidavit, setting forth the matter therein contained, 
which “became material to a matter and proceeding 
about to be made in and before” a certain court, for the 
purpose of obtaining anew trial, or the release of a 
certain named person who was at the time under 
sentence of imprisonment, but which does not allege 
that the affidavit was made for the purpose of being 
usedin the proceeding, or, if it was filed, that it was 
with the knowledge or consent of detendant, does not 
allege the crime of perjury, under Code Wash. § 867.— 
State v. Smith, Wash., 27 Pac. Rep. 1028. 

30. DEATH BY WRONGFUL ACT — Negligence.— Under 
the damage act of Missouri (Rev. St. 1889, § 4425), the 
statutory sum of $5,000 is only recoverable of a railway 
company when the death of some person (not a pas- 
senger) is caused by the negligence of the company’s 
servants, “while running, conducting, or managing any 
locomotive, car or train of cars.’’— Rapp v. St. Joseph, etc. 
R. Co., Mo., 17 8. W. Rep. 487. 
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31, DEATH BY WRONGFUL ACT—Rights of Parent.—Un- 
der section 34 Hill’s Code, a mother, during the continu- 
ance of the relation of parent and child, may maintain 
an action in her own right for damages caused by the 
death of her child, while section 371, Zd., gives to the 
personal representative aright to recover for any in- 
jury which the estate may have sustained by reason of 
the death of an adult, or one emancipated from parental 
service.— Putman v. Southern Pac. Co., Oreg., 27 Pac. Rep. 
1033. 

32. DtED—Description.—A deed conveying a portion 
of a block of land described the boundaries as “‘begin- 
ning with the southeast corner of the block; thence 
west with the south boundary line of said block—varas, 
to a stake;” andthen gave the remaining boundaries 
by courses and distance, “‘so as to contain five acres of 
land off the east side of the block:” Held, that the deed 
limited the quantity of land intended to be conveyed to 
five acres, and that the length of the first line called for 
in the deed was not specified because it was intended 
for that line to be only long enough, when considered 
with the other calls in the deed, to make an area of five 
acres.—Henry v. Whitaker, Tex., 17S. W. Rep. 509. 

33. DEED AS MORTGAGE.—Complainant gave defend- 
ant two mortgages, one on 40 and the other on 20 acres 
ofland. He afterwards deeded the 40-acre tract to her, 
but his mortgage note was not then delivered up to 
him. Afterwards he deeded the 20-acre tract to her, and 
received the notes secured by both mortgages. The 60 
acres were scarcely worth the amount of the entire in- 
debtedness. After the lapse of 13 years, complainant 
brought suit to have the first deed declared a mort- 
gage, claiming that the second deed was made in satis- 
faction of both notes. This was denied by the defend- 
ant, who asserted that each deed was given in payment 
of the debt secured on the land conveyed: Held, that 
complainant’s bill should be dismissed for want of 
equity.—Miller v. Green, Ill., 28 N. E. Rep. 838. 

34. DEED TO CHURCH TRUSTEES.—Rev. St. Ill. ch. 30, § 

3, provides that where one holds land, under a deed to 
the “use, confidence, or trust” of another, the title 
shall be deemed to be inthe latter: Held, thata deed 
conveying land unto H F andW, “trustees of the 
United Brethren Church, their successors in office and 
assigns” to have and to hold “to their successors and 
assigns forever,” does not vest the title in the church 
but in the trustees individually, and a suit in ejectment 
against a third party should be brought in their names. 
—United Brethren Church v. First Methodist Episcopal 
Church, I1l., 28 N. E. Rep. 829. 

35. EJECTMENT—Issues.—Where defendant’s claim of 
right of possession is under the provisions of a will, the 
construction of the will and the rights of an heir at law 
thereunder may be determined in ejectment.—Kelley v. 
Kelley, Wis., 50 N. W. Rep. 334. 

36. EMINENT DOMAIN—Compengation. — In an action 
to recover damages caused to acity lot by the construc- 
tion of a railway the complaint must allege that plaint- 
iff was the owner of the lot at the time the injury was 
suffered.—Colorado M. Ry. Co. v. Threvarthen, Colo., 27 
Pac. Rep. 1012. 

37. EMINENT DOMAIN—Elements of Damage.—Uonst. 
Mo. art. 12, § 4, after declaring that the right of eminent 
domain shall never be so construed as to prevent the 
taking of property of incorporated companies, provides 
that “the right of trial by jury shall be held inviolate in 
all trials of claims for compensation, when, in the ex- 
ercise of said right of eminent domain, any incorpo- 
rated company shall be interested either for or against 
the exercise of said right:’’ Held, that the report of the 
commissioners wight be questioned by either party by 
demanding a jury, not only in cases where it is sought 
to condemn the property of a corporation, but also 
where an incorporated company seeks to condemn the 
property of an individual.—Chicago, etc. Ry. Co. v. Miller, 
Mo., 17S. W. Rep. 499. ‘ 

38. EQuity—Cancellation of Deed—Mental Incapacity. 
—In the absence of fraud or undue influence, mere 
weakness of intellect, resulting from old age or sick- 





ness,is no ground for setting aside an executed con- 
tract.— Trimbo v. Trimbo, Minn., 50 N. W. Rep. 350. 

39. EQuITY PRACTICE—Setting Aside Decree.—A bill by 
a married woman to enjoin the foreclosure of a mort- 
gage given by her husband and herself on herland to 
secure his debt, on the ground that the debt had been 
paid, was dismissed by stipulation: Heid, that the hus- 
band had a right during that term to have the dismissal 
set aside, and to be made a party to the accounting 
that would be necessary in order to determine whether 
the debt was paid.—Shannahan v. Stevens, Ill., 28 N. E. 
Rep. 804. 

40. EVIDENCE OF DECLARATIONS. — Where plaintiff 
sued for services :endered for her testator, evidence of 
a conversation between him and a witness in the pres- 
ence of plaintiff, to the effect that her services were to 
be paid for by a legacy in the will, was admissible.— 
Simonds v. Partridge, Mass., 28 N. E. Rep. 901. 


41. EXECUTORS AND ADMINISTRATORS.—The facts that 
the administration upon an estate is still pending, that 
the administrator has not made a final report, and that 
the county courtcan ascertain the amounts ‘lue the 
heirs and order their payment, do not prevent the heirs 
from suing in the district court to recover judgments 
against the administrator, and to foreclose a deed of 
trust given by him to secure the payment of money 
which he has collected and failed to account for.—Mc- 
Kinney v. Nunn, Tex., 178. W. Rep. 516. 

42, EXECUTORS AND ADMINISTRATORS — Final Settle- 
ment.—After final settlement of an administrator's ac- 
count, a creditor of the estate cannot maintain an 
action against the sureties on his bond on the ground 
that the administrator allowed himself credits to which 
he was not entitied, but the only remedy, after final 
settlement, is an action under Rev. St. Mo. 1879, § 287, 
for assets of the estate wasted and not carried into the 
settled accounts, or a direct proceeding in equity to set 
the settlement aside, if the credits were procured to 
be allowed by the court through the administrator’s 
fraud.—State v. Gray, Mo., 178. W. Rep. 500. 

43. EXPERT TESTIMONY — Opinion Evidence.—On a 
prosecution for cruelly mutilating a horse by cutting 
him with a knife, the defense being that the horse had 
the blind staggers, and that bleeding was the usual 
remedy, a witness who saw the horse at the time, and 
who states that he has had considerable experience 
with horses, that he has seen several horses afflicted 
with the blind staggers, and is familiar with the 
symptons, is competent to give his opinion as to 
whether the horse had the blind staggers.—People v. 
Bane, Mich., 50 N. W. Rep. 324. 

44. FEDERAL CouRTS—Chinese Exclusion Act.—In view 
of the fact that the Chinese treaty of 1868 guarantied 
the right of all Chinese subjects to enter the United 
States without restrictions, and that the treaty of 1880 
only restricted that right so far as Chinese laborers 
were concerned, a decision by the circuit court of ap- 
peals that a Chinese merchant domiciled here for 17 
years, and baving an established business of $100,000 a 
year, must, on returning from a visit to China, present 
to the collector the certificate required by the Chinese 
exclusion act (Act Cong. May 6, 1882, §.6, as amended by 
Act July 5, 1884), notwithstanding that he has given 
that official satisfactory evidence of his status as a mer- 
chant here, presents a question of such importance as 
will justify the supreme court in requiring the circuit 
court of appeals to certify the case to it for review un- 
der Act Cong. March 3, 1891, establishing that court, 
and (section 6) making its decisions final in certain 
cases, but providing that the supreme court may re- 
quire any such case to be certified to it for review as if 
it had been taken there on appeal or writ of error.—Zz 
parte Lau Ow Bew, U. 8. 8. C. 12 8. C., Rep. 43. 

45. FRAUDS, STATUTE OF.— One who had loaned a large 
sum to a mining corporation, and had also purchased 
and paid for in advance a quantity of ore to be extract- 
ed from its mine, made a contract with it whereby he 
was to advance other sums, if needed for operating 
the mine, and a manager was appointed, with powers 
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of attorney from the creditor and the company, irrev- 
ocable «xcept at thecreditor’s instance, with sole con- 
trol of the mine until such time as the ore should be 
delivered and the money repaid: Held that, although 
the creditor did not thereby obtain any ownership in 
the mine, he yet had such an interest in its operation 
that his verbal promise to be personally responsible to 
one engaged by the manager to hau! ore was not within 
the statute of frauds, as being a promise to pay the 
debt of another.— Davis v. Patrick, U. 8. 8. C., 128. C. Rep. 


46. FRAUDS, STATUTE OF—Antenuptial Agreement.—An 
antenuptial agreement between plaintiff and his de- 
ceased wife, that in consideration of his marriage with 
her he would thereby become the owner of all her es- 
state, shown only by an oral agreement and a judgment 
of aletter, is void, under Pub. St. Mass. ch. 78, § 1, cl. 3, 
which requires agreements in consideration of mar- 
riage to be in writing.— White v. Bigelow, Mass., 28 N. E. 
Rep. 904. 

47. FRAUDS, STATUTE OF—Promise to Pay Another’s 
Debt.—A parol promise by the vendee of land to pay 
the purchase money on a debt due by the vendor is not 
within the statute of frauds, since, though a promise to 
pay the debt of another, it is also in part a promise by 
the vendor to pay his own debt.— Morris v. Gaines, Tex., 
17 S. W. Rep. 538. 

48. FRAUDS, STATUTE OF — Sale.—The obiect of the 
words in the clause, subdivision 5, § 785, commonly 
called the “Statute of Frauds,” “unless the buyer ac- 
cept and receive some part of the personal property,” 
is to require such proof of the existeruce of the contract 
as will be an impediment to fraud and perjury.—Galvin 
v. McKenzie, Oreg., 27 Pac. Rep. 1039. 

49. FRAUDULENT CONVEYANCES—Bona Fide Purchaser. 
—Where an insolvent merchant sells his stock of mer- 
chandise to detraud his creditors, his vendee, without 
notice of the fraud at the time of the sale, is protected 
only to the extent of payments made, or security or 
property appropriated in payment thereof, before he 
obtains knowledge of the fraud of his vendor.— Work v. 
Coverdale, Kan., 27 Pac. Rep. 984. 

50. FRAUDULENT CONVEYANCES—Evidence. — Plaintiff 
was injured while employed by D, defendant’s husband, 
and in an action to set aside a deed from D to defend- 
ant, on the ground of fraud, a conversation with D in 
relation to the accident, shortly after it occurred, 
wherein witness informed D that plaintiff intended to 
hold him liable in damage, is competent, as bearing on 
the alleged fraudulent intent.—Dumangue v. Daniels, 
Mass , 28 N. E. Rep. 900. 

51. FRAUDULENT CONVEYANCES—Property in Wife’s 
Name.—An insolvent debtor pursuaded his wife to bor- 
row $500 from a friend of his, and invested the money 
in a gambling enterprise conducted by himself. Out of 
the profits of this business he repaid the $500, and in- 
vested $25,0 0 in land in his wife’s name. The wife had 
nothing to do with the couduct of the business: Held, 
that the money invested in land was the product of the 
insolvent’s labor, and not of his wife’s investment, and 
that the land was therefore subject to his debts.—Lach- 
man v. Martin, I11., 28 N. E. Rep. 795. 

52, HiGHwaY—Mortgage.—For all purposes of estab- 
lishing and opening highways under our statute 
through mortgaged premises the mortgagor in posses- 
sion is to be regarded as the owner of the land.—Good- 
rich v. Board, Kan., 27 Pac. rep. 1006. 

58. HigHwayY—Special Damages.—The fact that the 
approach to certain lands by a public highway will be 
cut off by a discontinuance ofa portion of such high- 
way by the county commissioners, does not entitle the 
owners of such lands to maintain certiorari to quash 
the proceedings of such commissioners, as the injury 
to such owners is different in degree only, and not 
in kind, from that of the public generally.—Hamm ond v. 
County , Mass., 28 N. E. Rep. 902. 

54. HOMESTEAD—What Constitutes.—Where defend- 
ant is owner of several houses, she may select any one 
of them as a homestead. A building may not be used 

. 








exclusively as a residence, and yet retain the character 
of a homestead.— Palmer v. Hawes, Wis., 50 N. W. Rep. 
371. 

55. INFANTS — Adoption. — An order of the probate 
court permitting the adoption of an infant child is con- 
clusive, so far as that court is concerned. Such court 
has no further jurisdiction in the matter.—In re Bush, 
Kan., 27 Pac. Rep. 1003. 

56. INJUNCTION — Dissolution — Bond.—The fact that 
the court granting an injunction had no jurisdiction, 
and that the injunetion was absolutely void, does not 
make the injunction bond void, so as to defeat defend- 
ant’s right to recover thereon for attorney’s fees and 
other expenses incurred by him in resisting the appli- 
cation for the injunction and procuring its dissolution. 
—Robertson v. Smith, Ind., 28 N. E. Rep. 857. 

57. INJUNCTION — Dissolution — Appeal. — An appeal, 
with the stay provided in Gen. St. 1878, ch. 86, § 10, from 
an order dissolving an injunction, suspends the opera- 
tion of the order dissolving, and the injunction remains 
in force.— State v. Duluth St. Ry. Co., Minn., 50 N. W. Rep. 
332. 


58. INJUNCTION— Officer de Facto—Salary.—Equity will 
not restrain the payment of salary to a de facto officer 
who has discharged the duties of the office, since there 
is an ample remedy at law by proceedings of quo warran 
to for any unlawful holding of office.— Burgess v. Davis, 
Ill., 28 N. E. Rep. 817. 


59. INSURANCE—Conditions.— Where a policy insures a 
building as a dwelling house only, a provision that the 
policy shall be void for any “increase of hazard by 
change of use or occupancy” is a continuing warranty 
on the part of the insured that the house shall be used 
for no other purpose increasing the risk, and a plea al- 
leging that, without the consent of the underwriter, the 
building had also been used as a saloon, whereby the 
hazard was increased, presented a question for the jury, 
end it was error to sustain a demurrer thereto.— Ger 
mania Fire Ins. Co. v. Deckard, Ind., 28 N. E. Rep. 868. 


60. INSURANCE—Conditions of Policy.—A policy of in- 
surance purporting to run for one year described the 
insured property as a “two-story shingle roof building 
while occupied by assured as a store and dwelling 
house,” and provided that the policy should be void if 
the insured property should become vacant or unoccu- 
pied. When the policy was written the assured occu- 
pied the building partly as a store and partly as a 
dwelling. Before the fire he ceased to occupy it asa 
dwelling, but continued to occupy it asastore. Held, 
that the policy was not forfeited.—Burlington Ins. Co. v, 
Brockway, ill., 28N. E. Rep. 799. 


61. INSURANCE—Forfeiture of Charter.—The repeal of 
astatute under which an insurance company is organ - 
ized, by a subsequent act of the legislature, which de- 
clares the charter of such insurance company forfeited 
unless the company complies with the provisions of the 
repealing act within a limited time, does not work the 
cancellation of policies of said company outstanding 
at the time of the passage of the later act, though the 
company failed to comply with its provisions, and thus 
forfeits its charter.— Manlove v. Commercial Mut. Fure Ins. 
Co., Kan., 27 Pac. Rep. 979. 

62. INTOXICATING LIQUORS—Abat t—Injunction.— 
The judge of the district court has no authority to 
make an order at chambers abating a place as a nui- 
sance where intoxicating liquors are alleged to have 
been sold in violation of law, and forever enjoining the 
owner, lessee, or keeper from maintaining such place.— 
In re Harmer, Kan., 27 Pac. Rep. 1004. ' 


63. INTOXICATING LIQUORS—Competency of Juror.—In 
a criminal prosecution, where the defendant was 
charged with keeping and maintaining a nuisance, to- 
wit, a place for the sale of intoxicating liquors, a per- 
son who was called as ajuror was shown by his own 
testimony to be a member of an organization called the 
“Good Templars,’”’ such person was not shown by the 
facts to be incompetent to serve as a juror in the case. 
—State v. Estlinbaum, Kan., 27 Pac. Rep. 996. 
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64. INTOXICATING LIQUORS — Illegal Sales.—Where a 
county attorney files an information charging the de 
fendant with illegal sales of intoxicating liquor, and 
positively verifies the same, but files therewith, and by 
special averment makes a part thereof, a sworn state- 
ment of a private person who testified to illegal sales 
made to him by the defendant, and such person is not 
used as a witness at the trial, but the county attorney 
elects to rely on another sale made to a different per- 
son, and it sufficiently appears that at the time of the 
filing of the information neither the county attorney 
nor the person who made the sworn statement had 
notice or knowledge of the particular offense relied 
upon for conviction, the defendant should not be found 
guiity of such particular offense.—State v. Nulty, Kan., 
27 Pac. Rep. 995. 

65. INTOXICATING LIQUORS—Municipal Corporations.— 
Under Rev. St. Ill. ch. 24, art. 5, § 1, subd. 46, which em- 
powers the president and board of trustees of villages 
“to license, regulate and prohibit” the sale of intoxi- 
cating liquors, they may by ordinance provide for the 
issuing of licenses in one part of the village, and pro- 
hibit the sale of intoxicating liquor in another part of 
the village.—People v. Cregier, Ill., 28 N. E. Rep. 12. 

66. JUDGMENT— Amendment. — Where a trial court 
renders a judgment for a less amount than the verdict 
returned by the jury, such judgment cannot be cor- 
rected in the supreme court to conform to the verdict 
of the jury in proceedings in error brought by the party 
against whom the judgment is rendered, when no cross- 
petition is filed by the party in whose favor the verdict 
is returned, asking for a correction or modification of 
the judgment.— Missouri Pac. Ry. Co. v. Lea, Kan., 27 Pac. 
Rep. 987. 

67. JUDGMENT—Foreign Judgment.—The fact that a 
judgment was successfully set up by the judgment 
creditor in bar of an action against him by the debtor, 
onthe ground that the action was based on the same 
facts adjudicated in the action in which the judgment 
was rendered, is no bar to an action on such judgment. 
—Henry v. Allen, Tex., 17 8. W. Rep. 515. 

68. JUDICIAL SALES — Confirmation.— An order con- 
firming a sale of real estate by a court having jurisdic- 
tion of the parties and subject matter, in the absence 
of fraud, cures all defects and irregularities in the ap 
praisement, and is conclusive upon all the parties to 
the suit, and those claiming under them, until reversed 
or set aside.— Watson v. Tromble, Neb., 50 N. W. Rep. 331. 

69. JUSTICE OF THE PEACE—Stockholders.—The person- 
al liability of a stockholder of acorporation, for his pro- 
portion of the indebtedness of the corporation, is an 
obligation arising on contract, within Code Civil Proc. 
Cal. § 112, giving original jurisdiction to justices’ courts 
in actions on contract for the recovery of money when 
the amount claimed is less than $300.— Dennis v. Superior 
Court, Cal., 27 Pac. Rep. 1031. 

70. LANDLORD AND TENANT—Action for Rent.—In an 
action for rent on defendant’s vacating the premises 
without sufficient notice, defendant testified that the 
contract was that he should pay,rent monthly, and that 
he told plaintiff he could not tell how long he would 
keep the premises, but if they suited him he might stay 
three or four years: Held, that defendant was a tenant 
at will, and liable for rent for one month after giving 
notice that he would vacate, under 2 How. St. Mich. § 
5774, providing that all estates at will where the rent is 
payable at periods of less than three months, may be 
determined by notice equal in time to the interval be- 
tween the times of payment.—Holmes v. Wood, Mich., 50 
N. W. Rep. 323. 

71. LANDLORD AND TENANT — Estoppel.— A landlord 
who, having leased a portion of a building to H, and 
who informs W, occupying the balance of the building 
under a lease which is about to expire, that he has 
leased the whole building to H from the expiration of 
his (W’s) lease, with authority on the part of H to sub- 
let, and advises W to lease of H, and W leases of H, is 
estopped from denying the authority of H to sublet to 
W;and the privies of said landlord, taking under him 





by a subsequent lease, are also estopped.— Hill v. Wand, 
Kan., 27 Pac. Rep. 988. 

72. LIFE-TENANT.—A life-estate in a house and lot was 
given by will to testator’s widow, but for 30 years she 
held the same under the impression that she took a 
fee-simple: Held, that a mortgage of the fee given by 
the widow, and foreclosed shortly after her death, con- 
veyed no title to the purchaser at the foreclosure sale. 
—Miczter v. Woodcock, Mass., 28 N. E. Rep. 907. 


73. LIMITATIONS — Foreign Judgment. — An action 
brought on a foreign judgment is governed by Rev. St. 
Ill. ch. 83,§ 15, which barsin 5 years “all civil actions 
not otherwise provided for,” and not by section 16, Zd., 
which barsin 10 years “actions on bonds, promissory 
notes, bills of exchange, written leases, written con- 
tracts, or other evidences of indebtedness in writing.— 
Ambler v. Whipple, I1)., 28 N. E. Rep. 841. 

74. LIMITATION OF ACTIONS — Acknowledgment. — A 
payment within six years of suit upon the debt sued 
for takes it out of the statute of limitations, though the 
debt is an open account, every item of which accrued 
more than six years before suit.—Day v. Mayo, Mass., 28 
N. E. Rep. 898. 


75. LIMITATION OF ACTIONS—Fraud.— The statute of 
limitations does not begin to run against an action for 
relief on the ground of fraud until the fraud is dis- 
covered by the party aggrieved; but where this excep- 
tion is relied on, and the plaintiff’s petition shows that 
the fraud Was consummated more than two years be- 
fore the commencement of the action, it is incumbent 
on him to allege that he did not discover the fraud until 
within the two-year period of limitation, in order to 
take it out of the operation of the statute.—Myers v. 
Center, Kan., 27 Pac. Rep. 978. 


76. MANDAMUS TO COUNTY COMMISSIONERS.— Mandamus 
will not lie to compel one of the members of a board of 
county commissioners and the county clerk to recog- 
nize a person as county commissioner who has had a 
judgment rendered against him in a contest proceding, 
instituted to determine who was elected to such office, 
and who has also been ousted from the office by a 
judgment of the district court in proceedings in quo 
warranto, The peremptory writ of mandamus should 
not issue unless there is a clear and specific legal right 
to be enforced, and there is no other particular and 
adequate legal remedy.—Swartz v. Large, Kan., 27 Pac. 
Rep. 993. 


77. MANDAMUS TO JUDGE.—Passing on the sufficiency 
of an information filed pursuant to Gen. St. Ky. ch. 93, 
§ 2, for failing to list taxable property with the assessor, 
is witbin the judicial discretion of the county court, and 
mandamus does not lie to compel the court to overrule a 
demnrrer to such information.—Cassidy v. Young, Ky., 
178. W. Rep. 485. 


78. MARRIAGE.—A man promised a womanto marry 


her, persuaded her that a marrixge ceremony was un- 


necessary, and gave her the custody of his will, in 
which she was spoken of as his “beloved wife,”’ and be- 
queathed all his personal property, whereupon she 
cohabited with him for three years as his wife: Held, 
that upon his desertion she could not sue him for 
breach of promise to marry, as their acts constituted a 
marriage.— Williams v. Kilburn, Mich., 50 N. W. Rep. 293. 

79. MARRIAGE PROMISE—Breach— Damages.—On trial 
of an action for breach of marriage promise it is com- 
petent for defendant to prove,in mitigation of dam- 
ages, that atthe time of the breach he was afflicted 
with an incurable disease, which was known to plaint- 
iff, and that marriage would have an injurious effect on 
him, and shorten his life.—Mabinv. Webster, Ind., 28 N. 
E. Rep. 863. 

80. MASTER AND SERVANT—Assumption of Risk.— While 
it is the duty of an employer, whether a railroad com- 
pany or other corporation or person, to make the work 
of his or its employees as safe as is reasonably practi- 
cable, yet when the employee, with full knowledge of 
all the dangers incident to or connected with the em- 
ployment as it is conducted, accepts the employment, 
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or having accepted the same continues in it with 
such full knowledge, and without any promise on 
the part of the employer, or any reason to expect on 
the part of the employee, that the ermployment will be 
made less dangerous, the employee assumes all the 
risks and hazards of the employment.— Atchison, etc. R. 
Co. v. Schroeder, Kan., 27 Pac. Rep. 965. 

81. MASTER AND SERVANT—Defective Machinery.—In 
an action against a railroad company for injuries to 
one of its employees, sustained through a defect in the 
wheel of a hand car that he was operating, it is error 
to instruct that it was defendant’s duty “to furnish safe 
machinery for the use of its employees,” and that the 
jury should find for plaintiff ifthe hand-car had a de- 
fective wheel, and such defect caused plaintiff’s injury, 
since defendant is not liableif it used reasonable care 
in providing its employees with safe macbhinery.—Gul/, 
etc. Ry. Co. v. Wells, Tex., 17S. W. Rep. 511. 

82. MORTGAGE§—Foreclosure. — Where an action is 
brought for the foreclosure of a real estate mortgage 
and a persenal judgment upon the notes secured 
thereby against the purchaser of the mortgaged prem- 
ises, who has assumed the payment of the notes 
secured by the mortgage, and the makers of the notes 
and mortgage, the failure to indorse the summons, as 
inan action forthe recovery of money only, will not 
render the personal judgment against such purchaser, 
or the maker of the notes and mortgage, void.— Beverly 
v. Fairchild, Kan., 27 Pac. Rep. 985. 

83. MORTGAGE—Redemption—Discharged Bankrupt.— 
Under Rev. St. U.S. § 5046, which declares that all the 
property, rights of action, and equities of redemption 
ofa bankrupt shall vest in his assignee,a bankrupt 
cannot, after his discharge, maintain a bill to enforce a 
parol agreement to allow him to redeem from a deed 
absolute on its face, which agreement was made be- 
fore his bankruptcy, since his rights under the agree- 
ment have passed to his assignee in bankruptcy.— 
Foraast v. Hyman, lill., 28 N. E. Rep. 800. 

84. MORTGAGE— Redemption—Interest.—In a suit to 
redeem from a mortgage given to secure a debt evi- 
denced by notes which were destroyed when the 
mortgage was given, the mortgugee, after unsuccess- 
fully resisting the suit on the ground that the mort- 
gage was an absolute deed, is entitled to interest on 
his debt upto the destruction of the notes at the rate 
specified therein, and thereafter at only 6 per cent.— 
Conant v. Riseborough, I1l., 28 N. E. Rep. 789. 

8. MUNICIPAL CORPORATIONS—Annexation of Terri- 
tory.—Where a city of the second class desires to 
annex contiguous territory upon the ground of mate- 
rial benefits and advantages to be derived from such 
annexation, the first step in the preceeding is the 
adoption by the city council of a resolutionto annex 
such territory by a two-thirds vote of all the members- 
elect of such council, and without this the district court 
has rio authority in the premises.--City of Seward v. 
Conroy, Neb., 50 N. W. Rep. 329. 

86. MUNICIPAL CORPORATION — Condemnation Pro- 
ceedings.—Under a city charter, providing that, in 
court proceedings to condemn land for public use, “the 
commissioners may be allowed a reasonable compensa- 
tion for their services,” a municipal ordinance, fixing 
such compensation at three dollars per day, is invalid. 
— Green v. City of St. Louis, Mo.,17 8. W. Rep. 496. 

87. MUNICIPAL CORPORATIONS—Consolidation.—Const. 
Wash. art. 11,§ 10, declaring that municipal corporations 
shall not be created by special laws, does not prevent 
two existing municipal corporations, or one existing 
corporation and an adjacent body whose incorporation 
was void, from being consolidated under a law author- 
izing a special election on the question of consolidation. 
— State v. City of New Whatcom, Wash., 27 Pac. Rep. 1021. 

88. MUNICIPAL CORPORATIONS—Natural Gas Companies 
—Regulations.—Act Ind. March 7, 1887, entitled “An act 
empowering cities and towns within the State to regulate 
the supply, consumption and distribution of natural 
gas therein, and declaring an emergency,” and provid- 
ing that “the board of trustees oftowns and the com- 





mon council of cities shall have power to provide by 
ordinance reasonable regulations for the safe supply, 
distribution and consumption of natural gas within 
the respective limits of such towns and cities,” author- 
izes, not merely such regulations as conduce to safety, 
but confers full power to regulate the supply, distribu- 
tion and consumption of natural gas, including the 
power to fix reasonable maximum rates that may be 
charged to consumers.—City of Rushville v. Rushville Nat. 
Gas Co., Ind., 28 N. E. Rep. 853. 

89. MUNICIPAL CORPORATIONS—Public Improvements 
—Assessments.—Legislation making special tax-bills 
prima facie evidence of the liability of the owner named 
therein is not an encroachment on the judieial power, 
but valid.—City of St. Joseph v. Farrell, Mo., 178. W. Rep. 
497. 

9). MUTUAL BENEFIT INSURANCE—Notice.—Where the 
laws ofan association require notice of each assessment 
to be given to each member, and provide that failure to 
pay such assessment within 30 days from the date of 
the notice shall be cause for suspension, a member can- 
not legally be suspended for non-payment of an assess- 
ment of which itis not shown that he was notified.— 
Supreme Lodge Knights of Honor v. Dalberg, Ill., 28 N. E. 
Rep. 785. 

91. NEGLIGENCE—Barb Wire Fence.—Where defend- 
ant’s barb wire fence was not built along a public road, 
they were not bound to consider that deceased wouid 
trespass upon the land, and, as to him, they were not 
negligent.— Worthington .v. Wade, Tex., 178. W. Rep. 520. 

92. NEGLIGENCE — Pleading. — Plaintiff was injured 
while working in defendants’ factory. His declaration 
alleged that he was directed by defendants’ foreman to 
adjust the belt on one of the shafts, “in the regular 
way,” and while adjusting the belt a loose strip of it 
eaught his arm, without his fault, and caused the in- 
jury: Held that, as the declaration showed that the 
machinery was in motion when the direction was given, 
it was unnecessary to allege that the regular way to ad- 
just the belt was when the machinery was not in mo- 
tion.— Burke v. Burrell, Mich., 56 N. W. Rep. 296. 

93. NEGOTIABLE INSTRUMENT—Evidence.—In an action 
against the maker and indorser of a promissory note 
the evidence tended to show that the payee received 
no consideration for its transfer, but there was no evi- 
dence that the note was obtained from the maker or by 
the subsequent holders by fraud: Held, that these facts 
did not impose on the holder the burden of showing 
that he became the owner of the notein good faith, 
before maturity, and for avaluable consideration.— 
Galvin v. Meridian Nat. Bank, Ind., 28 N. E. Rep. 847. 


94. NEGOTIABLE INSTRUMENT—Payment.—In an action 
to recover upon a note which the plaintiff claimed had 
been canceled by mistake without being paid and de- 
livered to the defendant, and the defendant claimed 
that he had paid the same, two of the instructions 
given were inconsistent with each other as to the bur- 
den of proof, and therefore erroneous.—Farmers’ Bank v. 
Harshman, Neb., 50 N. W. Rep. 328. 

95. NEGOTIABLE INSTRUMENT—Quantum Meruit.—In 
an action on a note for $500 by an assignee, defendant 
answered that the consideration of the note was the 
payee’s promise to appear in court and defend the 
maker on a criminal charge, and that, the payee not 
fulfilling this promise, the consideration had failed. In 
answer to special interrogatories, the jury fouad that 
services rendered by the payee were of the value of $50: 
Held, that such finding was not incompatible with proof 
that the attorney failed in an important part of his 
duty, through his own fault.—Schaffner v. Kober, Ind., 28 
N. E. Rep. 871. 

96. NEW TRIaL—Application.—_Wbere an application 
by petition is filed for a new trial, under the provision 
of section 310 of the Civil Code, no verification thereof 
is required.—Moody v. Branham, Kan.,27 Pac. Rep. 975. 

97. PARTNERSHIP—Construction of Articles.—An agree- 
ment between 8 and G, whereby Sisto furnish money 
or credit, and G is to contribute his skill and labor as a 
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merchant, conduct the business, and make all pur- 
chases of goods for the store of such parties as are 
named by §,the profits to be shared equally, contains 
every essential element of a partnership, implying a 
share in the losses.— Wipperman v. Stacy, Wis., 5) N. W. 
Rep. 336. 

98. PARTNERSHIP—Dissolution.—Upon the death ofa 
partner there was no dissolution of the firm, nor ac- 
counting, and his estate was credited with a share of 
the profits until the firm was dissolved, when it was 
succeeded by one of the members, who assumed its 
debts, and was paid out ofthe assets asum of money 
with which to pay the amount credited to said estate: 
Heid, thet the retired partners could subject land 
bought with said money by the surviving partner and 
conveyed to his wife, with notice thereof, to the pay- 
ment of money recovered from them on said debt by 
the deceased partner’s ad ministrator.— Robinson v. Roose, 
Ill., 28 N. E. Rep. 821. 

99. PARTNERSHIP — Pleading. — A complaint against 
partners, which names all of the defendants in the cap- 
tion as partners, is sufficient without repeating the 
names inthe body.—Pierson v. Fuhrmann, Colo., 27 Pac. 
Rep. 1015. 

100. PARTNERSHIP—Powers of Partner.—The transfer 
of partnership property in payment of a bona fide firm 
debt, made by one partner without the knowledge or 
consent of his copartner, is good as against other cred- 
itors, where the person receiving the property did not 
know of the want of consent, and where the property 
was delivered to him before any other creditor acquired 
a lien upon it.—Hanchett v. Gardener, I1l., 28 N. E. Rep. 
788. 

101. PARTNERSHIP—Surviving Partner.—Two partners 
were indebted for merchandise. One ofthem died, and 
the other continued in business, and contracted new 
debts. All his transactions were under the old firm 
name: Held, that the new debts were individual, and 
not partnership, liabilities.— Tootle v. Jenkins, Tex , 17 8. 
W. Rep. 519. 

102. PARTY-WALL AGREEMENT — Liabilities of Pur- 
chasers.—An agreement between adjoining owners in 
relation to a party- wall erected on the division lines of 
their lots is binding on the parties, and those who pur- 
chase subject to such agreement, and creates an equi- 
table charge upon the lots.—Stehr v. Raben, Neb., 50 N. 
W. Rep. 327. 

103. PATENTS FOR INVENTIONS— Damages for Infringe- 
ment.—When,in view of the prior state of the art, the 
entire commercial value of an infringing article is due 
to the use of the infringing feature, the profits awarded 
as damages should be calculated with reference to the 
entire infringing article, notwithstanding that it is 
made undera patent showing an additional feature, 
which feature, however, is not covered by the claims 
thereof.—Crosby Steam-gauge § Valve Co. v. Consolidated 
Safety Valve Co., U. 8. 8. C., 128. C. Rep. 49.: 

104. PLEDGE—Collateral.—Where one of two obligors, 
who are jointly indebted as principals, pledges certain 
choses in action as collateral security for the joint 
debt, the pledgee way, with the consent of the pledgeor, 
accept less than the face value of such collaterals in 
settlement of the same, without making himself liable 
to account to the other obligor for more than the sum 
actually received by him.—Foltz v. Hardin, 1ll., 28 N. E. 
Rep. 786. 

105. PRINCIPAL AND AGENT—Mutuality of Contract.— 
Where plaintiff agreed to act as sole agent and sell all 
of defendant’s mineral water that he could in a certain 
territory, and defendant agreed to furnish the water 
and pay a certain part of plaintiff's advertizing bill if 
the sales reached a certain amount in a given time, the 
contract was mutual.— Mueller v. Bethesda Mineral Spring 
Co., Mich., 50 N. W. Rep. 319. 

106. RAILROAD COMPANIES—Fences.—Under the pro- 
visions of chapter 154o0f the Laws of 1885, compelling 
railroad companies to fence their roads through lands 
inclosed with a lawful fence, before the owner of the 








lands Can recover the vatue from the railroad company 
ofa fence built by him in accordance with the provis- 
ions of the statute, he must prove that his lands, ora 
part thereof, which are claimed to be inclosed, have a 
lawful fence; that is, such a fence as is defined by the 
statute to bea legal or lawful fence.— Missouri Pac. Ry. 
Co. v. Youngstrom, Kan., 27 Pac. Rep. 952. 

107. RAILROAD COMPANIES — Stock. killing Cases. — 
Where a railroad company owns and operates a rail- 
road, the construction of which is not entirely finished, 
and, while so operating the road, permits the con- 
tractor who constructed the road to run its construction 
train over the road so owned and operated by the com- 
pany,and which atthetime is unfenced, and a cow is 
killed by the construction train in consequence of the 
omission to inclose the road with a fence where it could 
have been fenced, an action may De maintained against 
the railroad company to enforce the statutory liability 
for the loss of the cow.— Wichita, etc. Ry. Co. v. Gibbs, 
Kan., 27 Pac. Rep. 991. 

108. RAILROAD COMPANIES— Trespasser.—Under Pub. 
St. Mass. ch. 112, § 212, which provides for an action for 
loss of life through the negligence of corporations, ex- 
cept where the person killed was walking or being on a 
railroad track contrary to law, no action will accrue 
against a railroad company for the death of one who 
was at the time in a building erected without authority 
onthe company’s right of way, unless caused by the 
wanton neglect of defendant.— Dillon v. Connecticut River 
R. Co., Mass., 28 N. E. Rep. 899 

109. REPLEVIN—Evidence. — Where, in a suit in re- 
plevin, the action is tried upon the theory that the 
property was inthe possession of the defendants, and 
the trial court so finds, and such finding is unchal- 
lenged, this court will not consider the question of the 
right of the plaintiff to maintain such action because he 
may have been a bailee of the property in controversy. 
—Alien ¢. Gardner, Kan., 27 Pac. Rep. 982. 

110. Res JupIcaTA.—In an action on contract, where 
it appeared that a decree had been enteredin a court 
of anotber State for the same claim, a judgment of non 
suit will be entered.— Harrington v. Harrington, Mass., 28 
N. E. Rep. 903. 

lll. Res JupIcaTA—Negligence.— Where two brothers 
are at the same time killed by the collision of a railroad 
train with theteam in which they were riding, a re- 
covery forthe negligent killing of one is not a bar to an 
action for the negligent killing of the other, though the 
same person brings both actions as administrator, for 
the “party” plaintiff is different in the two actions.— 
Iitinois Cent. R. Co. v. Slater, Iil., 28 N. E. Rep. 830. 

112. SALE—Parol Evidence.—A contractin writing, by 
which a party agrees to furnish another with “a No. 2 
size refrigerating machine, as constructed by the party 
of the first part,to be put up and put in operation in 
the brewery of the party of the second part,” is complete 
and unambiguous, and parol! evidence is not admissible 
to show an alleged collateral warranty that the ma- 
chine should maintain a given quantity of air ata cer 
tain temperature, as that would add another term to 
the written contract.—Seitz v. Brewers’ Refrigerating 
Mach. Co., U. 8. 8. C., 12 3. C. Rep. 46. 

113. SCHOOLS—Teachers.—Under How. St. Mich. § 5065, 
which empowers the district school board to hire and 
contract with such duly-qualified teachers as may be 
required, the board need not wait for the annual meet- 
ing of the school-district before hiring a teacher for the 
ensuing year, though the terms of two of the members 
of the board are about to expire, and their successors 
areto be elected at such meeting.—Cleveland v. Amy, 
Mich., 50 N. W. Rep. 293. 

114. SCHOOL-DISTRICTS.—Local Act Mich. 1891, to de- 
tach certain territory from graded school district No. 1, 
and attach it to school-district No. 7, in the township of 
Cottrellville, is not void for a misdescription of a parcel 
of land, where itcan be clearly understood what land 
was meant to be included in the act.—Bairdv. Shea, 
Mich., 50 N. W. Rep. 315. 

115. SCHOOL-DISTRICTS—Issue of Bonds.—Under How 
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St. Mich. §§ 5104, 5105, which authorize the school-dis- 
trict board to issue bonds only in specified instances 
and on a vote of the school-district, the question 
whether the proceedings to vote bonds are such as will 
authorize the board to issue them is one of fact, to be 
determined by the board, and hence a recital in a bond, 
signed by two of the three members of the board, that 
tbe bond is issued pursuant to a vote of the qualified 
electors at aspecial school meeting, held ata desig- 
nated date and place in accordance with law, is suf- 
ficient evidence of the legality of the issue to protect a 
bona fide purchaser, though the records of the board do 
not show its authority to issue the bond.—Gibbs v. 
School-dist. No. 10, Mich., 50 N. W. Rep. 294. 

116. TAXATION.—Under Pub. Acts Mich. 1889, No. 223, 
providing that when any person shall “neglect or re- 
fuse” to pay any tax assessed on his lands within the 
time specified by law the township treasurer shall be 
entitled to an injunction to restrain waste on such 
lands, when it shall appear that they are chiefly valu- 
able for the timber standing on them, a bill may be 
filed for such injunction against one who refuses to pay 
taxes when lawfully demanded, at any time after such 
refusal, though the tax-list may still be in the hands of 
the township treasurer, and defendant may have until 
he has returned /the tax-rollto the county treasurer 
within which to pay.—Ca/idwell v. Ward, Mich., 50 N. W. 
Rep. 203. 

117. TAXATION—Depot Companies.—How. St. Mich. § 
3461, subd. 5, authorizes union railroad station and 
depot companies to erect and maintain all necessary 
buildings for its passenger and freight business; section 
3478 provides that such corporations shall pay a certain 
annual taxontheir gross earnings in lieu of all other 
taxes on all property except such real estate as is not 
necessary forthe proper use of their franchises: Held, 
that a grain elevator owned and operated by such cor- 
poration is within the provisions of the statute, and is 
not subject to general taxation.— Detroit Union Railroad, 
etc. Co. v. City of Detroit, Mich., 50 N. W. Rep. 302. 

118. TAXATION—Exemption.—Land owned and used 
by the proprietor of a private school in such a manner 
asto enable him to conveniently and cheaply supply 
the table of a boarding-house kept by him for pupils, 
though contiguous to and immediately connected with 
land used exclusively for school purposes, is not, within 
Const. Tex. art. 8,§ 2, which empowers the legislature 
to exempt from taxation “all buildings used exclusive 
ly, and owned by persons or associations of persons, 
for school purposes.”—St. Edwards College v. Morris, 
Tex., 178. W. Rep. 512. 

119. TAXATION—Illegal Taxes.—A tax levied undera 
constitutional statute, but claimed to be illegal by 
reason of irregularities in the statutory proceedings, 
may be the subject of an involuntary . payment.— Whit- 
ney v. City of Port Huron, Mich., 50 N. W. Rep. 316. 

120. TAX-DEED—Record.—Where a record, upon the 
sale of land for taxes, failsto show that the’owner of 
the land appeared and resisted, and one whois familiar 
with the records of the county makes diligent search, 
andis unableto find that any such appearance was 
entered or resistance made, this ts sufficient, in a suit 
to set aside the tax-deed, to establish that none was 
in fact entered or made, and the owner is not estopped 
from showing that the judgment was for too lurge a 
sum, or that it included costs in excess of what were 
legally chargeable.—Gage v. Lyons, Ll., 28 N. E. Rep. 832. 

121. TENANCY BY ENTIRETIES.—The husband’s title in 
realestate held by him and his wife as an estate in 
entirety can be conveyed by him through athird per- 
son to his wife.— Donahue v. Hubbard, Mass., 28 N. E. Rep. 
909. 

122. TrusT.—Land was conveyed to plaintiff’s brother, 
who madethe bargain and determined the form of 
conveyance therefor, but their father was to pay, and 
did in fact pay, forthe same, and kept possession, and 
took the rents and profits thereof, during life: Held, 
that this created a resulting trust in favor of their 
father, and plaintiff was entitledj}to qa share of such . 





land asa part of his father’s estate.—Dana v. Dana, 
Mass., 28 N. E. Rep. 905. 

123. VENDOR AND VENDEE — Contract. — Where the 
complaint in an action for damages for the breach of a 
contract to convey land alleged that plaintiff demanded 
a conveyance and tendered the balance of the price, 
but that defendant refused to convey to him, but con- 
veyed to a third party, it sufficiently shows that plaint- 
iff duly performed his part of the contract.—Britton v. 
Erickson, Wis., 50 N. W. Rep. 342. ‘ 

124. VENDOR AND VENDEE—Rescission.—Under a con- 
tract for the sale of Jand, which provides that if the 
title is found to be defective, and the defect is not cured 
by the vendor within a specified time, the earnest 
money shall be refunded and the contract become in- 
operative, the vendee has a right to insist upon a spe 
cific enforcement of the contract, even though the title 
is defective, since such provision is only for the benefit 
of the vendee.—Hunt v. Smith, U11., 28 N. E. Rep. 809. 

125. VENDOR'S LIEN—Bona Fide Purchaser.—In an ac 
tion by an administrator against the grantees of the 
purchaser of land sold by the administrator under an 
order of court, the administrator’s deed failea to show 
that the purchase money had not been fully paid, but 
the record of the order of sale showed that notes were 
taken in part payment, and required the administrator 
to take freehold sureties, which he did not do, though 
his report indicated that he did: Held, that the 
grantees took without actual or constructive notice, 
and that no lien attached.— Hawes v. Chaillee, Ind., 28 N. 
E. Rep. 848. 

126. VENUE — Change — Division of County.—Under 
Rev. St. Tex. art. 1274, held, that where an action was 
brought in the county to which the county of defend- 
ant’s residence was annexed for judicial purposes, and 
while it was pending, the boundary of an organized ad- 
jacent county was changed, causing defendant to be- 
come a resident thereof, it was error to grant a change 
of venue, thereto, as it was not a “new county.”—Dod 
son v. Bunton, Tex., 17 8. W. Rep. 507. 

127. WiLLt—Construction.—A testator made a specific 
devise to each of his children, and accompanied the 
devise to one of his sons with the statement that such 
devise was to be in full of that son’s portion of the 
testator’s estate. In a subsequent clause of his will he 
directed that all the rest of his land should be sold, 
one third of the proceeds paid to his wife, and the other 
two thirds divided among his children in equal por- 
tions: Held, that said son took no share in the residu 
ary bequest.—Dickison v. Dickison, l., 28 N. E. Rep. 792. 

128. Wirt—Construction. — A testatrix was the sole 
owner of oné lot, and joint owner, with her daughter, 
of another lot. Her will recited that her daughter 
owned a joint interest in both lots, and devised to the 
daughter “one half of the proceeds of all the real es- 
tate owned by us,” adding a description embracing 
both lots: Held, that the daughter was entitledto one- 
half of the proceeds of the testatrix’s interest in both 
lots.—Jn re Smith, Mass., 28 N. E. Rep. 93. 

129. WiLt—Devise to Widow.—Where a widow has 
elected to accept the provisions of her huaband’s will, 
which, after giving to her for life certain real estate and 
personal property, gives all the remainder of testator’s 
property to his children, and provides that on her 
death the property given to her shall be divided among 
the children, she cannot claim the $500 allowance to 
widows, under the provisions of Rev. St. Ind. 1881, §§ 
2269, 2270;it being the manifest intention of testator 
that his children should take all his property not spe- 
cifically given his widow.—Shafer v. Shafer, Ind., 28'N. E. 
Rep. 867. 

130. WITNESS—Competency — Contest of Will.—Rev. 
St. Wis. § 4069, provides that no person in interest shal! 
be a witness respecting any transaction or communi- 
cation by him with the decedent: Heid, in contesting a 
will, that proponent—a beneficiary—could not testify 
as to what took place between him and testator at the 
time the will was executed.—Jn re Goerke’s Will Wis. 
SON. W. Rep, 35 





